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This Issue in Brief 


Mainstreaming Death-Sentenced Inmates: The 
Missouri Experience and Its Legal Significance.— 
Much has been written about capital punishment, but 
little attention has been paid to the management of 
death-sentenced inmates in prisons. Despite changes in 
the nature of the capital punishment process, most 
states continue to house death-sentenced inmates in 
“death rows” under conditions little different from 
those of the past. Authors George Lombardi, Richard D. 
Sluder, and Donald Wallace sketch one state’s experi- 
ences in mainstreaming death-sentenced offenders into 
the general inmate population. The authors discuss the 
outcomes and legal significance of the program, noting 
that it may be time to reconsider conventional practices 
that govern the management of these offenders. 

Ex-offender Needs versus Community Opportu- 
nity in Seattle, Washington.— Author Jacqueline 
Helfgott investigates the barriers ex-offenders face in 
returning to the community. She focuses on two ques- 
tions: 1) Are ex-offenders afforded the opportunity to 
meet their needs in ways that allow them to reintegrate 
responsibly? 2) What can be done to better meet the 
needs of both the ex-offender and the community in the 
reintegration process? Based on interviews with indi- 
viduals who have requested assistance from an ex- 
offender resource service center in Seattle called New 
Connections and a telephone survey of community 
transition agencies, potential employers and landlords, 
educational institutions, and the general public, the au- 
thor finds that although many resources are available 
to ex-offenders in Seattle, barriers such as inquiry 
about criminal history, community fear and hostility, 
and decentralization of transition services make it dif- 
ficult for ex-offenders to reintegrate responsibly. 

Conferences, Circles, Boards, and Mediations: 
The “New Wave” of Community Justice Decision- 
making.— Restorative justice, community justice, and 
other alternatives to adversarial, retributive justice re- 
cently have captured the imagination of criminal jus- 
tice professionals and the public alike. While sanction- 
ing programs (such as restitution and community 
service), community courts, and community policing 
have been the focus of attention, citizens also are be- 
coming involved in the justice process in other ways. 


Authors Gordon Bazemore and Curt Taylor Griffiths 
describe and compare four approaches now in frequent 
use in the United States and Canada. They explore 
how each model defines the role of the community in 
justice decisionmaking and examine how sanctions are 
enforced and how crime victims are involved in the var- 
ious processes. 
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An Effective Supervision Strategy for Substance- 
Abusing Offenders.—In his third in a series of three 
articles about substance abuse treatment, author Sam 
Torres traces the development and implementation of 
a total-abstinence substance abuse policy in the 
United States probation office in the Central District 
of California. He explains in detail the supervision ap- 
proach that has been in use in the district for almost 
20 years and stresses the importance of probation de- 
partments clearly defining the philosophy they will fol- 
low in supervising substance abusers. Also discussed is 
research conducted by the Federal Judicial Center 
which shows that a supervision approach that inte- 
grates intensive surveillance with swift and certain 
sanctions and treatment deters drug use and reduces 
the incidence of new crimes. 

Probation Officer Safety and Defensive Weap- 
ons: A Closer Look.—Probation officers today face 
considerable risks. They are supervising an increasing 
number of individuals whose criminal acts, prior 
records, and drug histories make them serious offend- 
ers. But whether or not probation officers should be 
armed as a means to protect themselves is an issue that 
evinces strong argument. Author Ernest J. DelGrosso 
points out the discrepancy in mandating probation offi- 
cers to perform peace officer functions—such as arrest- 
ing offenders, securing them with handcuffs, and 
searching offenders and their residences—but prohibit- 
ing these officers from carrying firearms. He discusses 
the results of a survey of state probation personnel in 
Colorado and a national survey of federal probation and 
pretrial services officers, both of which focused on on- 
the-job danger to officers. 

An Outcome Study of the Diversion Plus Pro- 
gram for Juvenile Offenders.—Authors James J. 
Kammer, Kevin I. Minor, and James B. Wells present 
findings from an outcome study of the Diversion Plus 
Program, an alternative intervention to formal court 
processing for juveniles charged with status and less 
serious delinquent offenses. Findings based on case 
record data reveal that while most juveniles graduated 
from the program, relatively high proportions of gradu- 
ates and nongraduates were rearrested over a 1-year 
followup. Significantly fewer females than males recidi- 
vated. Among graduates who were rearrested, there is 
evidence of escalation from status to minor delinquent 
offending but scant evidence of escalation from minor 
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delinquency to felonious delinquency. 

Probation and Cognitive Skills.— Often offenders 
do not realize that their behavior, attitudes, and way of 
thinking are linked to and contribute to the problems 
they are experiencing. Cognitive skills training is one 
way in which probation officers can help offenders gain 
the prosocial thinking and behavioral skills that will 
allow them to avoid further criminal conduct. Author 
Frederick R. Chavaria proposes that an education pro- 
gram to build cognitive skills, when coupled with struc- 
tured and focused supervision, can work to dramati- 
cally reduce recidivism. He discusses the research that 
supports this position, describes basic cognitive skills- 
building goals, and tells how the cognitive protocol can 
be applied successfully in the probation setting. 

Community-Based Substance Abuse Treatment: 
A 1-Year Outcome Evaluation of the Dallas 
County Judicial Treatment Center.—Community- 
based treatment has become an increasingly popular 
alternative to incarcerating offenders with substance 
abuse problems. In 1991 Texas passed legislation that 
authorized the development of community-based sub- 
stance abuse treatment facilities (SATFs) for proba- 
tioners. Authors Kevin Knight and Matthew L. Hiller 
summarize findings from a 1-year evaluation of one of 
the original SATFs, the Dallas County Judicial Treat- 
ment Center. Overall, results demonstrated that 1- 
year followup outcomes were highly favorable for grad- 
uates of the program, particularly for those who 
entered the residential aftercare component of the 
treatment continuum. 

A Contemporary View of Alternatives to Incar- 
ceration in Denmark.— Author L. Craig Parker, Jr., 
explores alternatives to incarceration in Denmark. The 
article is based on the author’s 1996 field study, which 
included visits to Danish probation offices, halfway 
houses, the community service program, and prisons. 
He compares crime rates in Denmark and the United 
States and describes the structure of the Danish crimi- 
nal justice system including the probation service and 
its link to the prison system. The author notes that the 
probation officers he encountered in Denmark “tended 
to be optimistic and confident in their ability to make a 
difference with their supervisees.” He points out that 
officers there are mostly female and handle smaller 
caseloads than their American counterparts. 


cles and reviews is not to be taken as an endorsement of the material by the editors, the Administrative Office of the U.S. Courts, or the Federal 
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Mainstreaming Death-Sentenced Inmates: 
The Missouri Experience and 
Its Legal Significance 


By GEORGE LOMBARDI, RICHARD D. SLUDER, PH.D., AND DONALD WALLACE, J.D.* 


ITH FEW exceptions, much of the attention 
W surrounding capital punishment has focused 
on the imposition and execution of death sen- 
tences (Flack, 1993). As Sorenson and Marquart (1989) 
have noted, outside of occasional news stories about ap- 
peals, stays, or actual executions, little attention is paid 
to death row prisoners themselves. Yet the capital pun- 
ishment process also involves confinement—commonly 
for years—as inmates’ cases wind their way through 
the appellate system. How these inmates are to be 
managed is an unavoidable reality, not only for prison 
administrators, but also for legislators, the legal com- 
munity, and the public. 

Since the turn of the twentieth century, death sen- 
tenced inmates have largely been confined in separate 
areas of prisons, commonly referred to as “death rows.” 
From early times, death row conditions were character- 
ized by a pervasive emphasis on rigid security, isola- 
tion, limited movement, and austere conditions. 
Treated as “dangerous and unstable” (Johnson, 1990, p. 
37), condemned prisoners were housed in individual 
cells, permitted to have few personal possessions, and 
prohibited from having any items that might be con- 
verted for use as a weapon. When removed from their 
cells for limited recreation, infrequent visits, showers, 
or to be seen by medical personnel, these inmates were 
typically escorted in full restraints. Conventional cor- 
rectional practice was founded on the notion that 
death-sentenced inmates were dangerous offenders 
with little or nothing to lose. Thus, they were seen as 
not only extreme escape risks, but also as assault 
threats to both staff and other inmates. Denied oppor- 
tunities to work or participate in organized recreation, 
education, and other types of programs available to 
general population prisoners, many condemned prison- 
ers were confined to their cells for 20 or more hours 
each day (Johnson, 1990). 

Today, conventional correctional practices continue to 
dominate management strategies for handling death- 


*Mr. Lombardi is director, Division of Adult Institutions, 
Missouri Department of Corrections. Dr. Sluder is an associ- 
ate professor and Dr. Wallace is a professor in the Criminal 
Justice Department, Central Missouri State University. A 
version of this article was presented at the annual meeting of 
the Academy of Criminal Justice Sciences, March 1996, Las 
Vegas, Nevada. 


sentenced inmates. The vast majority of capital offend- 
ers remain housed on “death rows” under conditions 
virtually indistinguishable from those of the past. Yet 
the temporal nature of the capital punishment process 
has shifted significantly in contemporary times. 
Through the beginning of the century, the intervening 
period of time between imposition and execution of the 
capital sentence was measured in weeks or—in un- 
usual cases—months. Today, however, death-sentenced 
inmates languish for periods best measured in years as 
they await final disposition of their cases in the appel- 
late process. At the same time the number of offenders 
sentenced to death has increased substantially, from a 
low of 134 in 1973 to more than 3,000 in 1995 (Maguire 
& Pastore, 1994, 1995). A byproduct of this incongruity 
has been litigation filed by capital offenders challeng- 
ing their conditions of confinement. 

In light of this situation, this article examines the via- 
bility of continuing to employ conventional strategies for 
managing condemned prisoners. This is accomplished by, 
first, reviewing states’ efforts to reform death rows. Next, 
we describe the process and outcomes of mainstreaming 
death-sentenced inmates into the inmate general popu- 
lation in the State of Missouri. The legal issues arising in 
litigation of death row conditions are discussed. The ar- 
ticle concludes by assessing the ramifications of the Mis- 
souri experience for other jurisdictions. 


Death Row Reform Efforts 


Over the past few decades death rows in many states 
have witnessed reforms—albeit minor in many cases. 
From a historical perspective, perhaps the most notable 
reforms occurred on death row at the Tucker Prison 
Farm in Tucker, Arkansas, in 1968. Under the leader- 
ship of Tom Murton, restrictions on death row inmates 
were slowly, but steadily, eased. Inmates were provided 
with work opportunities, recreation and visitation priv- 
ileges were implemented, and condemned prisoners 
were allowed to attend program activities. Death row 
inmates were permitted to eat with other prisoners 
and, eventually, with the exception of separate housing, 
were fully integrated into the regular prisoner popula- 
tion (Murton, 1969). These dramatic reforms, occurring 
over a 10-month period, were characterized by out- 
siders as a “renaissance in correction” in the handling 
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of condemned inmates (Murton, 1969, p. 110). Despite 
the success of Murton’s reforms, the program was even- 
tually dismantled by the state’s Board of Correction, re- 
turning capital punishment inmates to conditions mir- 
roring those found in most other death rows around the 
country. 

Other states’ efforts to reform death rows, while im- 
portant, have been less comprehensive. In 1985, the 
Texas Department of Corrections implemented changes 
in the management of death row inmates as a part of a 
consent decree. Inmates were classified as either “death 
row work-capable” or “death row segregation” (Soren- 
son & Marquart, 1989, p. 172). Work-capable prisoners 
were provided with employment opportunities in a gar- 
ment factory or assigned work as orderlies or janitors. 
In addition to work reforms, capital punishment in- 
mates were afforded greater liberties for recreation, 
out-of-cell time, and access to programs provided within 
their assigned cellblocks. Although the program was 
initially met with skepticism by staff, no serious inci- 
dents were reported following implementation of the 
reforms (Marquart, Eckland-Olson, & Sorenson, 1994; 
Sorenson & Marquart, 1989). 

On a lesser scale, other states have also instituted 
death row reforms. Most of these reforms have involved 
increasing access to recreation opportunities. Some 
states have also provided condemned prisoners with re- 
duced cell time and expanded opportunities for visita- 
tion (Johnson, 1990). Despite improvements, the overall 
conditions of confinement for the vast majority of death 
row prisoners today remain little changed from those 
that existed at the turn of the century. Writing on the 
Texas experience, for example, Sorenson and Marquart 
(1989, p. 174) note: 


Despite the court ruling, the quality of life for these prisoners has 
not substantially improved. Although the administration ordered 
in 1988 that all inmates be allowed “piddling” privileges (arts and 
crafts work in their cells) absent a showing of abuse by individual 
inmates, the overall atmosphere of death row segregation remains 
relatively unchanged. 


Johnson (1990, p. 40) has also argued that although 
some death row reforms have been successful, “they 
have typically been piecemeal rather than comprehen- 
sive efforts,” having only nominally improved the qual- 
ity of daily life for the condemned. The conditions on 
death rows in the majority of states—whether having 
large or small populations—are “virtually indistin- 
guishable” from one another (Johnson, 1990, p. 29). 

Conditions of confinement for most capital punish- 
ment prisoners have been changed little over the past 
several decades. Today, however, the capital punish- 
ment process is much different than was the case even 
three decades ago. Johnson (1990, p. 41) notes: 


Solitary confinement may have been defensible as an across-the- 
board policy when prisoners faced a few weeks or months or even 
a year or two on death row. But when the stay on death row 
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stretches, as it does today, to five, ten, or even fifteen years, such 
confinement becomes at best an oppressive, last-ditch option for 
unmanageable prisoners. 


Reform Efforts in Missouri 


In the mid-1980s, Missouri, like many other states, 
found it necessary to defend practices that had been 
employed for decades to manage death-sentenced in- 
mates. Before April 1989, condemned prisoners in Mis- 
souri were housed on “death row” at the Jefferson City 
Correctional Center (JCCC) in Jefferson City, Mis- 
souri.' JCCC, the state’s primary maximum security 
prison at the time, is the oldest operating penal institu- 
tion west of the Mississippi River. As with other states 
using prison facilities constructed before the turn of the 
century, conditions at JCCC were less than favorable 
for both death row inmates and staff. 

Capital punishment inmates were housed at a below- 
ground unit at JCCC completely segregated from the 
general inmate population. With restrictions on move- 
ment and limited access to programs, conditions of con- 
finement for death row inmates were similar to those 
found in other states. Death row inmates did not leave 
their housing unit. All services, including medical, 
recreation, food, and legal materials, were brought to 
condemned prisoners. Inmates were permitted 1 hour 
of outside exercise each day in a small, fenced area by 
the unit. 

In January 1986, capital punishment inmates filed a 
class action suit alleging several constitutional depri- 
vations surrounding their conditions of confinement. 
On January 7, 1987, the Department of Corrections en- 
tered into a consent decree without an admission or a 
finding by the court that the conditions on death row 
were unconstitutional (McDonald v. Armontrout, 1990). 
The decree resulted in several changes in the manage- 
ment of death row. Included in the decree were stipula- 
tions regarding the handling of inmate legal mail, pro- 
visions to allow two inmates at a time to attend 
religious services in a designated “privacy room” in the 
unit, increased telephone access, changes in the deliv- 
ery of medical services, expanded recreation opportuni- 
ties, and the assignment of additional staff to the unit 
with specialized training. The decree also called for the 
creation of a death row classification scheme with three 
levels: regular custody, close custody, and no-contact 
custody. The extent of privileges received by death row 
inmates was contingent upon classification level, thus 
providing behavioral incentives. 

In 1989, 2 years after entering into the consent de- 
cree, the Potosi Correctional Center (PCC) located in 
Mineral Point, Missouri, was opened. Designed as a 
maximum security institution, PCC is a 500-bed facil- 
ity that opened with about 200 inmates.” In April 1989, 
all 70 of the state’s death-sentenced inmates were 
transferred from JCCC to the new Potosi facility. Before 
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the move, the U.S. District Court for the Western Dis- 
trict of Missouri approved several modifications to the 
consent decree governing the management of death- 
sentenced inmates. 

Capital punishment inmates were initially housed in 
a two-winged, 92-bed unit at PCC. Housing assign- 
ments for death-sentenced inmates were based on a re- 
vised classification system consisting of four levels: 
minimum custody, medium custody, close custody, and 
administrative segregation. Minimum custody inmates 
were housed in one wing of the unit, with the remain- 
der of the capital prisoners assigned to the other. Each 
level of classification afforded inmates varying degrees 
of privileges with the intent to reward those exhibiting 
appropriate behavior. Minimum custody inmates, for 
example, were afforded the same opportunity for out- 
door and indoor recreation as were general population 
inmates at the facility. Conversely, close custody and 
administrative segregation capital offenders were per- 
mitted 1 hour of recreation every other day. Similar gra- 
dations of privileges, contingent on classification level, 
were provided for inmate visitation. Importantly, how- 
ever, capital offenders continued to be completely iso- 
lated from general population inmates. 

Within a few months of the transfer to PCC, death- 
sentenced inmates filed a motion for contempt, chal- 
lenging several conditions of their confinement at the 
institution. Once again, the Department found itself in 
the position of justifying various practices regarding 
the management of capital offenders. 

At the time, administrators began to consider alter- 
natives for managing capital offenders that would alle- 
viate the continuing stream of concerns raised by these 
inmates. In particular, staff noted the difficulties inher- 
ent in providing capital offenders with similar levels of 
access to services (e.g., law library, recreation, visitation, 
commissary, medical) enjoyed by general population 
prisoners housed at the facility. During this discussion 
process, several employees noted the irony of having 
similarly situated inmates, in terms of offense charac- 
teristics, segregated from one another at PCC. With the 
exception of a handful of prisoners at the institution, the 
majority of non-capital inmates at PCC were serving 
sentences for 50 years, or life without parole. In essence, 
although capital and non-capital inmates had been con- 
victed of the same types of offenses, the only difference 
between the two groups was their sentences. 

Based on these discussions, administrators began 
studying the feasibility of integrating capital offenders 
with general population inmates at PCC. During this 
process, advantages and disadvantages of mainstream- 
ing capital offenders were identified and discussed. Al- 
though no definitive decision point can be identified, of- 
ficials made plans to begin the complex process of 
liberalizing restrictions for capital punishment inmates 
that had been in place for decades. 


One of the first steps in the process was to discard the 
commonly used negative term “death row” when refer- 
ring to either death-sentenced inmates or their housing 
status. Instead, prison officials began referring to these 
offenders as “capital punishment” (CP) inmates. Several 
innovative actions were taken not only to gradually pre- 
pare inmates and staff for the eventual integration of 
CP inmates, but also to test the viability of the idea. For 
the first time in the history of the Missouri Department 
of Corrections, capital offenders left their housing unit 
for meals. Three times a day, minimum custody CP in- 
mates were escorted to and from the PCC dining room 
by staff members. Having experienced no serious inci- 
dents, officials also began to escort capital offenders to 
the gym at the facility. Shortly thereafter, CP inmates 
were permitted to visit the law library. CP inmates were 
given work assignments in the prison laundry. 

Based on the successes of these and other changes, 
preparations were made to fully integrate CP inmates 
with general population inmates. Since capital inmates 
had historically been isolated from other prisoners, no 
formal! “enemy” information existed about conflicts be- 
tween CP and general population inmates. In addition, 
although all general population prisoners are assessed 
with the Adult Internal Management System (AIMS) 
for classification purposes, corrections officials had not 
used the instrument for classifying CP inmates. Both 
pieces of information were crucial since the criteria 
used for housing assignments would be the same for CP 
and general population inmates. Officials also noted 
that use of these criteria would most likely disperse CP 
inmates among the entire PCC population. Not only 
would cliques that had developed over the course of 
years among CP inmates be broken up, AIMS informa- 
tion would be beneficial to those inmates who were 
then living on death row and had never served time in 
any other capacity. 


Benefits of the Integration 


On January 8, 1991, after months of planning by em- 
ployees at all levels, CP inmates were mainstreamed 
into the general population at PCC. Today, 6 years after 
having begun this “experiment,” the program continues 
to operate. The mainstreaming program has produced 
benefits not only for CP inmates, but also for general 
population prisoners, staff, inmates’ families, correc- 
tions personnel, attorneys for both the state and in- 
mates, and Missouri citizens. Benefits of the integra- 
tion program are briefly summarized below. 


Significant Cost Savings 


The mainstreaming of CP inmates was accomplished 
with minimal initial capital outlays’ and substantial 
long-term savings. Death rows have traditionally been 
labor intensive. With mainstreaming, several special 
posts and functions previously necessary to provide CP 
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inmates with services and access to programs were 
eliminated. Before mainstreaming, the process of es- 
corting inmates to various points around the facility 
consumed the time of a substantial number of staff 
members. With the integration program, however, CP 
inmates were afforded the same ability as general pop- 
ulation prisoners to move about the facility. Staff posi- 
tions were reallocated throughout PCC, ultimately en- 
hancing instead of detracting from security. Second, the 
state benefits from substantial reductions in legal ex- 
penses that, under the previous death row plan, were a 
seeming inevitability. On September 18, 1995, the US. 
District Court terminated its jurisdiction in the original 
and modified consent decrees, writing, “The conditions 
of confinement applicable to CP inmates at PCC, as 
shown in this record, meet or exceed the terms of the 
Modified Consent Decree” (McDonald v. Delo, 1995, p. 
84). It is expected the Department will be well posi- 
tioned to respond to any potential future litigation ini- 
tiated by CP inmates on conditions of confinement, 
given that capital offenders are afforded the benefits 
available to general population inmates. Third, main- 
streaming has provided corrections officials with 
greater flexibility to use bed space at PCC. Although 
PCC had about 300 inmates at the time that CP in- 
mates were integrated in 1991, officials began double 
celling general population inmates in 1995 because of 
increased population pressures. The Department re- 
cently double celled capital punishment inmates at 
PCC without incident; today, there are about 750 in- 
mates housed at the facility. 


Benefits for Capital Punishment Inmates 


Johnson (1981, 1990) has noted the debilitating ef- 
fects of long-term death row confinement for many cap- 
ital offenders. With the integration program, CP in- 
mates have benefitted in many ways—some effects 
have been quite obvious, others have been more subtle. 
In general, it may be said that CP inmates have been 
placed in a more “normalized” environment with sub- 
stantial access to programs and services. Some of these 
services and programs include: 


1.Capital offenders have an obvious need to access 
legal materials and assistance. The integration pro- 
gram has provided CP inmates greater access to the 
law library, and attorney visitation is now easier. In 
addition, capital offenders have improved access to 
telephones for both legal and personal calls. 


2. Health care access has been improved for CP inmates. 
Before mainstreaming, physicians traveled to death 
row for sick call. Before integration, when CP inmates 
needed to be seen in the medical unit for x-rays, vision 
care, lab work, or dental needs, security staff needed 
not only to provide escort services, the entire medical 
unit had to be shut down because of the segregation of 
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CP and general population prisoners. With integra- 
tion, CP inmates are seen at the medical unit in the 
same fashion as general population prisoners. In ad- 
dition, the complexities of distributing medication to 
CP inmates have been eliminated. 


3. Because mainstreamed CP inmates are managed in 
the same fashion as general population prisoners, 
they are provided with equal work opportunities. CP 
inmates compete for, and work at, jobs available to 
prisoners throughout the institution. Capital in- 
mates currently have work assignments in laundry 
services, the tailor shop, food service, the law library, 
and the education program. 


4. Before mainstreaming, visitation for capital offend- 
ers was problematic, primarily because CP inmates 
were kept separate from others and due to the need 
to escort capital offenders to and from the visiting 
room. Thus, visitation was labor and time intensive 
for staff. With integration, CP inmates enjoy equal 
access to visitation. Since escort and separation re- 
quirements no longer exist, the number of visitation 
days has been expanded for all PCC inmates. 


5. The difficulties of providing psychological services 
have been minimized. Integration has provided coun- 
seling staff with more flexibility to see CP inmates 
and to work more informally with them. 


6.CP inmates have been afforded increased access to 
recreation. With mainstreaming, CP inmates are pro- 
vided the opportunity for 8 hours of recreation time 
each day. In addition, hobbycraft time is available to 
CP inmates 6 hours each day. 


7. Capital offenders have additional access to the com- 
missary/canteen, along with the ability to purchase a 
broader variety of items. Because segregation of CP 
and non-CP offenders is no longer necessary, com- 
missary hours have been expanded for all inmates. 


Beyond these advantages, the mainstream program 
has benefitted CP inmates in other, more subtle ways. 
Short of abolition of the death penalty, probably little 
can be done to ameliorate the stigmatization of a capi- 
tal sentence and all that surrounds it for CP inmates. If 
the routinized prisonization process can be smoothed 
for CP inmates, it is probably best accomplished in an 
integrated environment where capital offenders have 
at least the same opportunities provided to other max- 
imum security prisoners. The mainstreaming program 
has provided CP inmates with a web of incentives to 
conform with regulations. In the process, the environ- 
ment has been “humanized” for capital offenders— 
probably as much as possible given prevailing public 
and political sentiments. 
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Benefits for Non-Capital Inmates 


Before integration, general population prisoners at 
PCC also experienced difficulties because of the prob- 
lems of maintaining essentially two prison opera- 
tions—one for general population inmates, the other for 
CP offenders. The effects of segregating inmates by sen- 
tence type was frustrating for CP and general popula- 
tion inmates alike. With integration, several programs 
have been expanded including visitation, commissary, 
and medical services. Routine prison activities are not 
impeded as was frequently the case before the program, 
when CP prisoner movement virtually halted facility 
operations. Interestingly, the integration program has 
also benefitted inmates in Administrative Segregation. 
Because integration has opened a variety of work posi- 
tions for capital offenders, Administrative Segregation 
inmates are now afforded limited work opportunities in 
the facilitys laundry operation, which was the only 
work previously available to CP inmates. 


Benefits for Corrections Personnel 


The majority of capital offenders are more easily 
managed with integration. Before the integration pro- 
gram, CP inmates had little to lose—outside of limited 
program activities—for noncompliance with facility 
regulations. With the full range of privileges available 
to them, CP inmates have incentives to conform with 
institutional policies and procedures. Program schedul- 
ing has been simplified under the program. Discipli- 
nary actions, grievances, and inmate-on-inmate vio- 
lence has decreased, thus minimizing the difficulties 
commonly experienced by corrections staff under the 
old structure. The general climate and environment of 
the institution has improved for the better as well, with 
many of the strains accompanying the management of 
a traditional death row having been eliminated. 


Litigation Regarding Conditions of Death Row 


In light of Missouri’s experience in mainstreaming 
capital punishment prisoners, the issue arises regard- 
ing the impact of this success upon other states. More 
directly, if administrators are unwilling to adopt simi- 
lar programs, will courts demand analogous provisions 
for other death row populations? The following section 
outlines the legal issues arising in litigation of death 
row conditions and makes suggestions regarding the 
legal relevance of the Missouri program. The litigation 
can challenge the conditions of imprisonment generally 
or challenges may arise due to unique features of death 
penalty confinement where the conditions of the con- 
finement become relevant. 


Conditions Generally 


From the late 1970s, death row inmates in several 
states brought legal actions in the federal courts alleg- 


ing conditions that violated constitutional standards 
(Amnesty International, 1987). From 1979 to 1985 
court settlements in death row litigation were obtained 
in Alabama, Florida, California, Georgia, Virginia, Mis- 
sissippi, and Texas. The terms of the settlements varied 
considerably in each state and were largely individu- 
ally framed for the specific circumstances of the insti- 
tution. Minimum recreation periods for death row in- 
mates were the general feature of these consent orders. 
The most far-reaching settlement was agreed upon in 
1985 in Texas, which at the time was probably the only 
state to offer a full work program to death row inmates 
(Amnesty International, 1987). 

Although courts have viewed that the prohibitions in 
the eighth amendment evolved primarily from the 
concern for the manner in which individuals would be 
put to death, it is generally accepted that the eighth 
amendment protects inmates who have been sentenced 
to death and awaiting execution from cruel and unusual 
punishment (Groseclose v. Dutton, 1985; Louisiana ex 
rel. Francis v. Resweber, 1947). There are no US. 
Supreme Court cases dealing specifically with death 
row conditions. Thus, lower courts must draw instruc- 
tion from U.S. Supreme Court decisions on general 
prison conditions cases. Chief among these cases are 
Wilson v. Seiter (1991) and Rhodes v. Chapman (1981). 
Together these cases provide the objective and subjec- 
tive standards that must be established for showing 
that prison conditions constitute a violation of the 
eighth amendment. The objective component consists of 
a showing of a deprivation of an identifiable human 
need such as food, warmth, or exercise. 

The Eighth Circuit Court of Appeals in Wishon v. 
Gammon (1992), a case involving the protective custody 
unit at the Moberly Training Center for Men in Mis- 
souri, indicates the difficulties of meeting the objective 
component for determining that prison conditions vio- 
late the eighth amendment. The court found that in 
light of the two U.S. Supreme Court decisions, prison of- 
ficials were not responsible for the unsanitary condi- 
tions in Wishon’s cell and that there was no evidence 
that his health suffered as a result of the food. Further, 
the court held that 45 minutes per week of out-of-cell 
recreation time was not unconstitutional considering 
the needs of protective segregation and where there 
was no evidence of a decline in health resulting from 
this limited time. In light of the access to self-study ma- 
terials, college correspondence courses, and library ma- 
terials, the court found that Wishon was not treated dif- 
ferently from similarly situated inmates; thus there 
was no unconstitutional denial of access to educational 
and vocational opportunities. 

Prison conditions that cross the constitutional line 
will have to be deemed extreme deprivations (Gutter- 
man, 1995). The legal concepts that underlie the deter- 
mination of an eighth amendment are elusive; hence, 
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what is cruel and unusual punishment is contextual 
(Gutterman, 1995). Thus, the results vary considerably 
in those cases where there are decisions on the merits 
in death row conditions litigation. In Smith v. Coughlin 
(1983, 1984) the prisoner challenged the restrictions on 
contact visits with relatives and friends, access to para- 
legals, interaction with fellow inmates, participation in 
congregate religious services, and the right to keep 
legal papers in his cell. He also alleged that as a result 
of the totality of the conditions he had suffered psycho- 
logical damage, resulting in the loss of will to fight his 
conviction through appeals. Yet, no constitutional viola- 
tions were found other than the ban on visits by para- 
legal personnel. The Court of Appeals noted that he was 
confined in a 60-square-foot cell containing adequate 
lighting and ventilation, with access to radio and tele- 
vision 24 hours a day, and permitted to exercise daily 
from 8:30 a.m. until 3:30 p.m. In Groseclose v. Dutton 
(1985) the conditions of death row were viewed as 
vastly different. Serious inadequacies in ventilation, 
heating, cooling, and lighting were found in the small 
cells. Access to exercise was limited to 1 hour per day of 
exercise. An absence of attention to psychological needs 
of death row inmates was also noted. Yet, similar con- 
ditions were found not to be unconstitutional in Pe- 
terkin v. Jeffes (1988). Other recent death row condi- 
tions cases have indicated the difficulties of showing 
eighth amendment violations. For example, the district 
court’s opinion in Groseclose (1985) was reversed by the 
Sixth Circuit (Groseclose v. Dutton, 1987), stating that 
the district court applied an inappropriate totality-of- 
the-circumstances standard in determining that condi- 
tions constituted cruel and unusual punishment. 

Even if the objective component can be demon- 
strated, the successful inmate must also meet the sub- 
jective component of an eighth amendment violation. 
The subjective component requires proof that the de- 
fendant acted with deliberate indifference in failing to 
remedy the lack of these needs (Branham & Krantz, 
1994). This deliberate indifference has been further de- 
fined by the U.S. Supreme Court to require that a 
prison official must know that inmates face a substan- 
tial risk of serious harm from inhumane conditions 
(Farmer v. Brennan, 1994). Arguably, the knowledge of 
the benefits of mainstreaming CP inmates derived at 
little cost to the institution in the Missouri experience 
could be a significant step toward satisfying the subjec- 
tive component. 

Although the consequences are only remotely likely, 
it may be of interest that death row conditions, while 
generally acceptable under the eighth amendment, 
may be found unacceptable to the European Court of 
Human Rights. Virginia was frustrated by this finding 
in its attempts to have an individual extradited from 
Europe for prosecution. Here the European Court held 
that the conditions on this state’s death row were inhu- 
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man and degrading and therefore would violate the in- 
dividual’s human rights (Case of Soering, 1989) as pro- 
tected by the European Convention for Protection of 
Human Rights and Fundamental Freedoms (Quigley & 
Shank, 1989). 


Unique Features of Death Row Confinement Where 
Conditions Become Relevant 


There are consequences, apart from a direct finding 
that prison conditions violate the eighth amendment, 
that may impact the management of death row in- 
mates. Two areas which are unique to death row con- 
finement involve (1) the constitutional requirement of 
mental competence for execution and (2) the very 
length of time spent awaiting execution. 

Mental Competence for Execution. Overly op- 
pressive physical conditions of death row may be detri- 
mental to the inmate’s mental health and subsequently 
affect his mental competency for execution. The U.S. 
Supreme Court ruled in Ford v. Wainwright (1986) that 
the eighth amendment forbids the execution of an in- 
mate who is mentally incompetent. This case constitu- 
tionalized a long-standing common law rule that had 
been recognized in many death penalty states. The com- 
petency required for execution may not be appreciably 
high; the controlling opinion in the Ford case approved 
of a standard that requires the inmate to be aware of 
the punishment he or she is about to suffer and why it 
is to be imposed. The Washington Supreme Court noted 
that the capacities demanded for this competence are 
less than that required for competence to stand trial 
(State v. Harris, 1990). 

A decade ago, a judicial finding of incompetence to be 
executed may have been relatively infrequent. A 1987 
survey of state attorneys general found that only two 
inmates had been found incompetent to be executed 
since Gregg v. Georgia (1976) reinstated the death 
penalty (Miller, 1988). Yet with the constitutionaliza- 
tion of the requirement of mental competence for exe- 
cution and the increasing population under sentence of 
death, it is very likely that the competency issue will be 
raised with increasing frequency in coming years. Since 
the 1987 survey, several appellate opinions have been 
reported where an inmate received some relief on this 
issue (see e.g., Ex Parte Jordan, 1988; Billiot v. State, 
1987; State ex rel. Eaton v. Butler, 1989). 

Courts require a showing of deterioration from prior 
levels of mental functioning (e.g., Graham v. Lynaugh, 
1988). Thus, in light of the debilitating effects of the 
death row experience, a court’s focus in the determina- 
tion of competency to be executed will be on the envi- 
ronmental conditions of the inmates’ confinement. 
Further, it should be noted that since the concern 
about the conditions of confinement deal with the later 
effects of it, the U.S. Supreme Court has generally re- 
jected the argument that prisoners must already have 
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suffered or currently be suffering injuries from their 
conditions of confinement in order to show a constitu- 
tional violation (Helling v. McKinney, 1993). The psy- 
chological impact of onerous death row conditions in 
combination with the impending execution can be 
quite severe (Quigley & Shank, 1989). The Missouri ex- 
perience in mainstreaming death penalty inmates may 
be instructive because it demonstrates that the debili- 
tating aspects of the impact of the death row experi- 
ence can be minimized. 

Lengthy Confinement on Death Row. Even 
where the conditions of death row are not so degrading 
as to violate general cruel and unusual punishment 
norms, or result in mental incompetency for execution, 
the very length of death row confinement has been 
raised as an issue. Jurists have noted that lengthy 
death row confinement might result in cruel and un- 
usual punishment. Justice Stevens, joined by Justice 
Breyer, in a memorandum respecting a denial of certio- 
rari in a death penalty case stated that such a claim is 
“not without foundation” (Lackey v. Texas, 1995). Justice 
Stevens cited language from the 1890 case of In re Med- 
ley, where it was stated that “when a prisoner sen- 
tenced by a court to death is confined in the peniten- 
tiary awaiting the execution of the sentence, one of the 
most horrible feelings to which he can be subjected dur- 
ing that time is the uncertainty during the whole of it” 
(p. 172). Justice Stevens observed that the period of 
delay in Medley was 4 weeks and that the description of 
its effects should apply with even greater force in a case 
with delays that last for many years. 

A handful of American courts have addressed the 
issue, and most without success for the death row in- 
mate. Even the above quoted language of Medley is of 
little precedential value, being mere dictum (Shugrue, 
1995). In 1959 the California Supreme Court in the no- 
table case of People v. Chessman found the 11-year de- 
lay in carrying out the sentence was not impermissible. 
However, the Supreme Judicial Court of Massachusetts 
did use the concerns of lengthy death row confinement 
in holding the death penalty to be impermissible under 
the state’s constitution (Commonwealth v. O’Neal, 
1975; District Attorney for Suffolk County v. Watson, 
1980). 

The federal circuit courts in contemporary cases have 
uniformly not welcomed cruel and unusual punishment 
claims based on lengthy death row confinement. Most 
decisions have held that delays in executing the capital 
sentence have been attributable to the defendant and 
thus have rejected claims that an execution after 
lengthy review proceedings would implicate the eighth 
amendment (Richmond v. Lewis, 1990 [16 years on 
death row]; Stafford v. Ward, 1995 [15 years on death 
row]; Fearance v. Scott, 1995 [over a decade on death 
row]; Free v. Peters, 1995 [15 years on death row]; White 
v. Johnson, 1996 [17 years on death row]; McKenzie v. 


Day, 1995 [20 years on death row]). As the court in 
Richmond v. Lewis (1990) explained: 


A defendant must not be penalized for pursuing his constitutional 
rights, but he also should not be able to benefit from the ultimately 
unsuccessful pursuit of those rights. It would indeed be a mockery 
of justice if the delay incurred during the prosecution of claims 
that fail on the merits could itself accrue into a substantive claim 
to the very relief that had been sought and properly denied in the 
first place. (pp. 1491-2) 


Even if the delay is caused by the state or the state 
courts, a lengthy death row confinement still will not 
result in a finding of a violation of the eighth amend- 
ment. The federal court in White v. Johnson (1996) 
faulted the inmate for not informing the Texas courts 
that their delay in their reviews of his case was detri- 
mental to him and for not asking for an expedited re- 
view. The court reasoned that it could not fault the 
Texas courts “for assuming that White would be grate- 
ful for or, at least, indifferent to the delay. White cannot 
expect Texas courts to know that he wants to get on 
with his execution without telling them” (p. 439). 

The prison management issue that could be raised is 
the impact of the conditions of the confinement on the 
validity of a claim. The contemporary federal court 
cases examining these issues have largely ignored is- 
sues of conditions in rejecting defendant’s claims. 

Two cases do suggest that physical conditions beyond 
the inevitable anxiety of waiting for an execution date 
may affect the court’s judgment. In White v. Johnson, 
the court noted in denying the claim that the defendant 
did not raise any extraordinary facts or unusual condi- 
tions. White’s failure to allege that the delay in his case 
was due to nothing other than court backlog was seen 
as fatal to his claim. The federal district court in Rich- 
mond v. Ricketts (1986) did observe that there was no 
evidence of cruel and unusual punishment where Rich- 
mond had undergone some rehabilitation while on 
death row (improved communication skills, developed 
religious beliefs, and ceased drug habit). “Although the 
conditions on death row may not be ideal, there is no 
evidence of cruel and unusual punishment presented” 
Richmond uv. Ricketts (1986, p. 803). 

The concerns regarding lengthy confinement due to 
delays in litigation may become significantly tempered 
by the new federal habeas statute signed into law on 
April 24, 1996. Although there may be a flurry of activ- 
ity in the courts in resolving some of the new law’s am- 
biguities, the Missouri Attorney General predicts that 
effect of the law will be to cut in half the time in federal 
court on habeas corpus (Coyle, 1996). The U.S. Supreme 
Court has affirmed one aspect of the new law regarding 
the provision requiring permission from a three-judge 
panel, whose decision is unreviewable, for a prisoner 
wanting to file second or successive habeas petitions 
(Felker v. Turpin, 1996). 
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Discussion and Conclusion 


During 1994, 13 states executed 31 prisoners. Prison- 
ers executed during this time had been under sentence 
of death an average of 10.2 years, approximately 9 
months longer than the average for inmates executed 
the previous year (Stephan & Snell, 1996). Although 
housing capital offenders on death rows completely iso- 
lated from other prisoners may have been warranted 
decades ago when there was a relatively short period of 
time between sentencing and imposition of the penalty, 
the Missouri mainstreaming experience suggests that 
correctional administrators may wish to reconsider 
whether the practice continues to be appropriate today. 

Whether CP inmates should be integrated with gen- 
eral population prisoners is a question that can only be 
decided following the scrutiny of many issues. Facility 
design, historical background, and prevailing political 
ideology are all factors that vary among states. But the 
outcomes in Missouri, considered with experiences in 
Texas, Arkansas (in the late 1960s), and other states 
having liberalized schemes for managing CP inmates, 
suggest that integration is a viable, effective approach. 
These experiences undermine decades-old notions 
about the management of capital punishment inmates. 
More importantly, given the legal issues identified 
above, there may be a constitutional imperative for em- 
ulating the Missouri experience. 

The integration of Missouri CP inmates has not oc- 
curred without challenges. From the outset, concerns 
existed about public support for the program, legisla- 
tive approval, and acceptance by staff. Corrections offi- 
cials were quietly apprehensive whether the program 
would work at all. After having made extensive plans 
and progressively implementing the integration pro- 
gram, many have expressed surprise at the ease with 
which the transition occurred. Mainstreaming was ac- 
cepted not only by staff, but also by the inmate popula- 
tion at the Potosi Correctional Center. 

Integration has not been the complete answer to all 
of the complex problems inherent in managing capital 
punishment inmates. Adjustments have been made as 
the program has evolved and its viability continues to 
be assessed. Further empirical assessments of the 
benefits of the program will have to be made. Liti- 
gation regarding conditions of confinement continues 
to be filed by capital offenders. However, the compre- 
hensive reforms that have occurred under the integra- 
tion program have enhanced the ability of officials to 
justify current capital punishment inmate manage- 
ment practices. 


NOTES 
‘At the time, the facility was called the Missouri State Prison. 


*When the facility was opened, inmates housed there were serving 
sentences of at least 50 years, or life without parole. 
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’Before the integration, officials projected the need for $41,000 for 
capital improvements that included the construction of a concrete 
walkway to the housing unit, the erection of an additional security 
fence, and the addition of security cameras. 
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E}x-offender Needs versus Community 
Opportunity in Seattle, Washington 


By JACQUELINE HELFGOTT, PH.D.* 


HE NEEDS and expectations of persons released 
from correctional facilities are often incongruent 
with the opportunities and resources available in 

the community to which they are released. Ex-offenders 

are faced with barriers that affect every aspect of every- 
day life (Nagin & Waldfogel, 1993). They have difficulty 

obtaining employment (Hunt, Bowers, & Miller, 1973; 

Nedd, 1973; Soothill, 1974; Homant & Kennedy, 1982; 

Zimbal, 1983; Benson, 1984; Finn & Fontaine, 1985; 

Robins, 1993; Gousie et al., 1993), are subject to restric- 

tions on occupational licensing (Hunt, Bowers, & Miller, 

1973; Whelan, 1973; Rudenstine, 1979) and civil rights 

(Rudenstine, 1979; Whelan, 1973; Jones & Kravitz, 

1980; Burton, 1990; Young, 1991), and encounter dis- 

crimination in obtaining housing (Corden, Kuipers, & 

Wilson, 1978; Cowan & Fionda, 1994), education (Whe- 

lan, 1973; Rudenstine, 1979), and auto insurance (Jones 

& Kravitz, 1980; Rudenstine, 1979). Ex-offenders expe- 

rience stigmatization (Steffensmeier & Kramer, 1980; 

Homant, 1984; Bahn & Davis, 1991), loss of social 

standing in the community (Chiricos, Jackson, & 

Waldo, 1972), depression (Ekland-Olson et al., 1983), 

and an assortment of negative psychological reactions 

(Bahn & Davis, 1991). 

The relationship between unemployment, lack of fi- 
nancial resources, and recidivism has been well estab- 
lished (Smith, Wood, & Milan, 1974; Horowitz, 1976; 
Dale, 1976; Rossi, Berk, & Lenihan, 1980; Cordilia, 
1983; Lindquist, 1983), and the post-release problems 
of ex-offenders and the need to provide them with op- 
portunities conducive to post-release success, well rec- 
ognized (Jones & Kravitz, 1980). Research on ex- 
offender reintegration has dwindled in the past decade. 
The shift in the purpose of punishment from rehabili- 
tation in the 1960s and 1970s to “just deserts” in the 


*This article is based on a paper presented at the Academy 
of Criminal Justice Sciences Conference, March 1996, Las 
Vegas, Nevada. The author would like to thank John K. Bush, 
Laura-Beth Christensen, Perry Lee Dyer, Ron J. Evans, 
Donyelle Frasier, Elizabeth Harris, Patrick T. Kearney, Mac 
B. Plecker, Patricia M. Ring, and Colleen R. Whalen for their 
assistance with the data collection for this article; Adam 
Vogt, director of New Connections, for his assistance with the 
project; and the community agencies, employers, property 
managers, college and university spokespersons, ex-offend- 
ers, and individuals among the general public who took the 
time to participate in the study. 
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1980s and 1990s (Durham, 1994) has turned attention 
to the front door of corrections—to who enters rather 
than who exits. “Politicians have rushed to embrace 
punishment rather than rehabilitation” (Lawrence, 
1991, p. 453) and, as a result, “just deserts,” adversary, 
and restitution models have replaced diversion, advo- 
cacy, and reintegration models in community correc- 
tions (Lawrence, 1991). Lawrence (1991) argues that 
the abandonment of reintegration and advocacy roles is 
a short-sighted approach to crime control, that a ratio- 
nal correctional policy is one directed at both commu- 
nity protections and offender change, and that stigma- 
tization and discriminatory practices regarding 
offenders should be replaced by the strategies of inter- 
nalization, victim-offender reconciliation, and reinte- 
grative shaming. 

The concept of reintegrative shaming was introduced 
by Braithwaite (1989): 


Reintegrative shaming means that expressions of community dis- 
approval, which may range from mild rebuke to degradation cere- 
monies, are followed by gestures of reacceptance into the commu- 
nity of law-abiding citizens. These gestures of reacceptance will 
range from a simple smile expressing forgiveness and love to quite 
formal ceremonies to decertify the offender as deviant. Disintegra- 
tive shaming (stigmatization), in contrast, divides the community 
by creating a class of outcasts. (p. 55) 


The community corrections model proposed by 
Lawrence (1991) is based upon the idea that if ex- 
offenders are provided with a variety of alternatives 
from which to make meaningful choices as opposed to 
being told what to do (internalization), if they are of- 
fered the opportunity to reenter the community (rein- 
tegrative shaming), and they are confronted with the 
wrongfulness of crime and its consequences (victim- 
offender reconciliation), then offenders will be deterred 
through conscience and bonds to society. 

Research on ex-offender adaptation to society has 
shown that, upon release from prison, ex-offenders are 
faced with a situation that is the antithesis of what 
they experience while incarcerated. In prison, inmates 
are “developmentally frozen” (Zamble & Porporino, 
1987, p. 284), lose their identification with the normal 
definition of adulthood (Johnson, 1996), become “pris- 
onized” as a result of identification with the inmate 
subculture (Irwin, 1970; Flanagan, 1980; Emmons, 
1986; Abbott, 1981; McCoy, 1981), and are unable to ad- 
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just to free society upon release (Goffman, 1963; Good- 
stein, 1979). According to Johnson (1996), in prison, the 
development of “niches” and the opportunity to make 
meaningful choices allows inmates to cope maturely 
within the prison environment. Johnson argues that 
when prison environments are ecologically constructed 
to provide inmates with niches, imprisonment itself 
can be a “civilizing” experience that prepares the 
offender for “mature coping” in free society. Mature 
coping means dealing with problems responsively and 
responsibly, addressing problems without resorting to 
deception or violence, and making an effort to em- 
pathize with and to assist others as part of a human 
community (Johnson, 1996). However, if society is not 
ecologically constructed to provide ex-inmates with 
niches, then we might conceive of a situation where in- 
mates become civilized in prison only to be released to 
an uncivilized society. Johnson’s (1996) model of ma- 
ture coping and Lawrence’s (1991) community correc- 
tions model share the theme of mutual community and 
offender responsibility as a means to combat crime. In 
the real-world post-release experience of the ex- 
offender, the discriminatory and stigmatizing practices 
that generally coexist with the “just deserts” ideology 
drastically minimize opportunities for ex-offenders 
to become responsible citizens who cope maturely in 
free society. 

Researchers have explored reintegration from eco- 
nomic, legal, psychological, and sociological perspec- 
tives. Few studies have examined the interrelational 
nature of the barriers faced by ex-offenders from an 
ecological perspective with attention to the holistic re- 
lationship between the ex-offender and the physical 
and social surroundings in which he or she lives. With 
the shift in community corrections from reintegration 
to punishment, it is likely that 21st century reinte- 
gration experience will be very different from the 
experience of ex-offenders in the 1960s and 1970s. Ex- 
offenders will be confronted with a unique conglomer- 
ation of obstacles. Study of the relationship between 
ex-offender needs and the opportunity available within 
local communities to meet these needs is essential to 
understand how ex-offenders re-enter their communi- 
ties in the 1990s and whether or not they are realisti- 
cally afforded opportunities to become responsible citi- 
zens. In the present study, Seattle, Washington, is 
offered as a case study of the relationship between the 
ex-offender and community. 

In Washington State most of the civil rights restric- 
tions usually imposed upon felony conviction are not 
imposed (Young, 1991), and an individual may not be 
disqualified from employment by the state because of 
prior felony conviction, except by school districts, pub- 
lic housing authorities, and organizations or busi- 
nesses that provide services for children or disabled or 
vulnerable adults. State agencies may deny employ- 


ment if the felony conviction directly relates to the po- 
sition of employment sought and the time elapsed 
since conviction is less than 10 years (RCW, 1992, ss. 
9.96A.020) and may restrict occupational licensing 
(subject to “disciplinary board final decision”) in the 
businesses/professions of chiropractic, dentistry, dental 
hygiene, massage, midwifery, naturopathy, osteopathy, 
physical therapy, physicians, practical nursing, regis- 
tered nursing, and psychology (RCW, 1992, ss. 
43.43.830). Because “ex-offender” is not a protected 
class (RCW, 1992, ss. 49.60.030), ex-offenders may be 
subject to discrimination in private employment, real 
estate transactions, and some types of insurance poli- 
cies. Businesses may request criminal history back- 
ground checks from the Washington State Patrol (sub- 
ject to certain provisions), and this information may be 
used in pre/post employment evaluations, in securing a 
bond for employment, and in investigations of em- 
ployee misconduct involving a penal offense. Insurance 
companies may not require employers to request back- 
ground checks before issuing an insurance policy 
(RCW, 1992, ss. 43.43.815). Ex-offenders are not re- 
stricted in terms of specific civil rights, but they are in- 
directly subjected to discrimination by employers, 
landlords and real estate agencies, public housing, 
public schools, insurance companies, and in private 
higher education. 

Ex-offenders also may encounter subtle and not so 
subtle discrimination in social relationships, specifi- 
cally when criminal history includes a sex offense. The 
local case of Joseph Gallardo, a convicted sex offender, 
illustrates the magnitude of this type of discrimina- 
tion. Joseph Gallardo was released from the Washing- 
ton State Reformatory in 1993. As a result of Washing- 
ton State’s Community Protection Act (1990), which 
requires sex offenders to register with the county sher- 
iff upon release and authorizes the release of informa- 
tion about sex offenders to the general public, the pub- 
lic was made well aware of Gallardo’s release through 
the local media. Gallardo was scheduled to be released 
to his home (owned by his father) in Everett, Washing- 
ton (20 miles north of Seattle). One day before his re- 
lease his neighbors burned his home to the ground 
(Shilling, 1993; Wurzer, 1994). Since this incident, 
there has been discussion about the constitutionality 
of components of the Community Protection Act. Police 
officers have cautioned community members not to 
take the law into their own hands by making death 
threats to ex-offenders and are attempting to educate 
the public about the rights of ex-offenders. State De- 
mocratic Representative Marlin Applewick suggested 
that the public notification was taken too far by the 
media and asked the public to “please, do all of us a 
favor. Show our legislators that you are capable of han- 
dling the community protection information. Stop the 
vigilante justice” (Shilling, 1993). 
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Thus, in Washington State, as is probably the case in 
many states that require offender registration, an 
added barrier to reintegration is community hostility — 
hostility that is likely to affect the general tendency to 
provide ex-offenders with opportunities for employ- 
ment, housing, education, social relationships, and the 
psychological space to develop as responsible, au- 
tonomous, empathetic citizens. 

The purpose of the present study is to explore the re- 
lationship between ex-offender needs and community 
opportunity in Seattle, Washington, to determine what 
opportunities exist, and what can be done locally to 
maximize the opportunities, for ex-offenders to reinte- 
grate responsibly, along the lines proposed by Brath- 
waite (1989), Lawrence (1991), and Johnson (1996). 
Community opportunity is defined as the general re- 
sources available to ex-offenders in their attempt to 
achieve an ecological fit within the community. Ex- 
offender is defined as any person who has been con- 
victed of a crime, has been incarcerated for a period of 
time, and re-enters society with a criminal record.' Two 
questions are addressed: (1) Are ex-offenders in Seattle 
afforded the opportunity to meet their needs in ways 
that allow them to reintegrate responsibly? (2) What 
can be done in Seattle to better meet both needs of ex- 
offenders and the community? A more specific objective 
of the study, related to the latter question, is to provide 
New Connections, a local resource/referral agency for 
ex-offenders, with information that will assist in deter- 
mining how the agency might specialize to best meet 
the needs of ex-offenders in the Seattle area. 


Method 


Subjects 


Data were collected through telephone survey of com- 
munity transition organizations, employers, property 
managers, educational institutions, and the general pub- 
lic to assess the opportunity available for ex-offenders to 
meet needs for food, clothing, housing, transportation, 
mental health counseling, medical and dental care, legal 
assistance, employment, and social relationships. The 
needs of ex-offenders were assessed through interviews 
with individuals who have contacted New Connections, 
a local transition agency, for assistance. 

Fifty-six community transition agencies were se- 
lected from three sources: (1) The Washington State Re- 
source Guide for Community Referral / Transition Ser- 
vices (Corrections Clearinghouse, 1991), (2) resource/ 
referral listings offered by local community corrections 
officers, and (3) the resource/referral list used by New 
Connections. Of the agencies included in these sources, 
those agencies located within the city limits of Seattle 
were included in the telephone survey. Of these 326 
Seattle-based agencies, 56 completed the survey. 
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One-hundred and fifty-six employers participated in 
the employer survey. Employers were selected from the 
“help-wanted” advertisements listed in the Sunday edi- 
tion of the Seattle Times/Post-Intelligencer during De- 
cember 1995 and January 1996. Five-hundred subjects 
were selected, using systematic random sampling, from 
each section (A-Z) of the advertisements listed in five 
Sunday papers during this time period (100 selected 
per paper). Of these 500 employers called, 156 com- 
pleted the survey. 

One-hundred and ninety-six property managers and 
owners participated in the property manager survey. 
Five-hundred property managers and owners were se- 
lected from the “rentals” section of the same Sunday 
newspapers from which the employers were selected, 
using systematic random sampling of all sections of the 
rentals section of the paper (100 selected per paper). 
Because many “for sale” condominiums and waterfront 
properties were included in the rentals section, they 
were also included in the survey. Of the 500 property 
managers called, 196 completed the survey. 

Twenty-two educational institutions participated in 
the educational institution survey. Twenty-two institu- 
tions were selected from the 1994/95 U.S. West/Seattle 
telephone directory listings of all state, private, and 
technical schools in the Seattle area. Of the 22 institu- 
tions called, all completed the survey. 

Three-hundred and six subjects participated in the 
general public survey. Subjects’ phone numbers were 
drawn from a pool of 1,440 numbers generated from 
Seattle prefixes listed in the 1994/95 U.S. West/Seattle 
telephone directory. Random digit dialing was used to 
generate the 1,440 numbers to ensure that unlisted 
numbers would be included in the survey. From the 
1,440 numbers called, 306 surveys were completed.’ Of 
the 306 participants, 146 were male (47.7 percent), and 
160 (52.3 percent) were female. Of the subjects who re- 
ported their age, 15 (5.4 percent) of the participants 
were under age 20, 73 (26.3 percent) were 20 to 29, 89 
(32 percent) were 30 to 39, 50 (18 percent) were 40 to 49, 
26 (9.4 percent) were 50 to 59, 16 (5.8 percent) were 60 
to 69, 5 (1.8 percent) were 70 to 79, 4 (1.4 percent) were 
over age 80. Twenty-eight (9.2 percent) subjects did not 
report their age. Of the participants who reported their 
ethnicity, 110 (71.0 percent) were white, 24 (15.5 per- 
cent) were African American, 15 (9.7 percent) were 
Asian, 4 (2.6 percent) were Hispanic, and 2 (1.3 percent) 
reported their ethnicity as “other.” One-hundred and 
fifty-one (49 percent) of the participants did not report 
their ethnicity. 

Twenty offenders completed interviews. Subjects 
were drawn from a list of 40 offenders who have recently 
contacted New Connections for assistance. Of the 40 of- 
fenders included on the list, 18 could not be reached 
based on the contact information provided, 2 chose not 
to participate, and 20 volunteered to participate. Be- 
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cause many offenders are made aware of New Connec- 
tions while incarcerated,’ 16 subjects were incarcerated 
(awaiting release) at the time the interviews were con- 
ducted and 4 had been released several months before 
their participation in the interview. Subjects ranged in 
age from 23 to 69, M = 38. Eighteen subjects were male 
and two were female. Subjects’ education level ranged 
from 8 to 15 years, M = 12. Ten of the subjects were 
white, seven were African American, two were Native 
American, and one was Hispanic. Eleven of the subjects 
had been convicted of violent crimes (primarily assault), 
six of drug offenses, three of property offenses, and two 
of misdemeanors. Fifteen of the subjects had lengthy 
prior criminal records and five had histories involving 
two or fewer misdemeanor offenses. Sixteen had a his- 
tory of prior incarceration, seven having been incarcer- 
ated only in jail facilities and nine having been incar- 
cerated in prison as well. Four subjects had not been 
previously incarcerated. The amount of time subjects 
had been incarcerated throughout their lifetimes 
ranged from 6 months to 25 years, M = 4.8. 


Materials 


Six questionnaires were used in the study: (1) a “com- 
munity transition agency questionnaire” was used to 
collect information regarding the services available to 
ex-offenders in the community and to identify those 
agencies that specialize in providing services for ex- 
offenders; (2) an “ex-offender questionnaire” was used 
to determine the backgrounds of the ex-offenders, their 
reintegration needs, their goals for the future, the na- 
ture of their post-release support network, what New 
Connections might do to improve their services, and 
what ideas they have about what should be done in 
Seattle, and in the general society, to increase the pos- 
sibility for ex-offenders to succeed in free society with- 
out reoffending; (3) an “employer questionnaire” was 
used to ascertain the number of employers who inquire 
about criminal history background, the bases for inclu- 
sion of this information in employment decisions, and 
the types of crimes that would cause employers to reject 
an applicant; (4) a “landlord questionnaire” was used to 
ascertain the number of property managers/owners 
who inquire about criminal history in decisions to rent 
or sell property, the bases for this inclusion, and the 
types of crimes that would cause them to reject an ap- 
plicant; (5) a “university questionnaire” was used to as- 
certain the number of colleges and universities that in- 
quire about criminal history background, the bases for 
this inclusion, and the types of crimes that are of con- 
cern in the admissions process; and (6) a “general pub- 
lic questionnaire” was used to determine the extent to 
which individuals within the general public would ob- 
ject to having an ex-offender as a neighbor, the likeli- 
hood that they would welcome an ex-offender as a 
neighbor,‘ the types of crimes that are of particular con- 


cern to them, the attitudes they hold regarding the sex 
offender registration component of Washington’s Com- 
munity Protection Act, the source from which they 
learn about offenders, and the views they hold regard- 
ing what should be done in Seattle to deal with ex- 
offenders once they are released. The employer, land- 
lord, and university questionnaires included a combi- 
nation of yes/no and open-ended questions. The general 
public questionnaire included a combination of Likert 
scale, yes/no, and open-ended questions. The ex- 
offender questionnaire included open-ended questions 
about background, needs, awareness of resources, ex- 
pectations, and goals. The transition agency question- 
naire included open-ended questions about available 
resources and target groups.* 


Procedure 


The principle researcher conducted the ex-offender 
interviews. Interviews were conducted either in the 
county jail or the New Connections office, each taking 
30 to 90 minutes to complete, depending on the indi- 
vidual subject. All subjects were asked the same ques- 
tions and were asked to elaborate when they offered in- 
complete answers. The remaining five questionnaires 
were administered by telephone by 10 undergraduate 
research assistants. Each survey took 10 to 60 minutes 
to complete, depending upon the individual subject. The 
questionnaires were administered simultaneously over 
a 3-month period (December 1995 to February 1996). 
The responses to the questionnaires were recorded 
anonymously. Means and frequencies were analyzed for 
the responses to the employer, landlord, university, and 
general public questionnaires. Responses to the open- 
ended questions on the transition agency and ex- 
offender questionnaires were analyzed qualitatively. 


Results 


Community Transition Agencies 


Survey of the transitional resources in Seattle shows 
that many services are available to the disadvantaged 
in the area. These services provide temporary shelter, 
food, clothing, mental health and substance abuse coun- 
seling, job placement, parenting classes, career develop- 
ment, medical care, and youth programs. However, few 
of the agencies surveyed deal specifically with ex- 
offenders, many unable to ascertain how many or what 
types of ex-offenders they serve simply because inquiry 
about criminal history is not their policy. Several of the 
homeless shelters that responded to the survey indi- 
cated that they do not serve sex offenders, primarily be- 
cause of the danger to other residents of the shelter. The 
agencies indicated that ex-offenders become aware of 
their services by word of mouth, by referral by commu- 
nity corrections officers, through flyers posted within 
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correctional institutions, and through the telephone di- 
rectory or the Social Service Directory. 

A handful of agencies provide services specifically for 
the ex-offender including: Interaction Transition, Pio- 
neer Industries, Corrections Clearinghouse, Central 
Area Motivation Program, and New Connections. Two 
of these agencies, Pioneer Industries and Interaction 
Transition, provide multiple services such as housing, 
employment, counseling, transportation, and other ser- 
vices. Corrections Clearinghouse provides job place- 
ment and coordinates employment training programs 
for ex-offenders. Central Area Motivation Program pro- 
vides general referrals, career development, and job 
placement and training. New Connections provides re- 
source referral and a place for ex-offenders to go who 
need general support.® 

According to the agencies surveyed, the greatest 
barriers to successful ex-offender transition to the 
community are the decentralization of services and 
community prejudice against and misinformation 
about ex-offenders. The Washington State Department 
of Corrections (DOC) does not provide a centralized 
reintegration program. What DOC programs do exist 
are provided in two pre-release facilities (neither of 
which is located in Seattle), in work release facilities, 
in various institutions, or through volunteer programs’ 
(Charlie Washburn, Director of Programs, Washington 
State DOC, personal communication, February 9, 
1996). The agencies surveyed indicated that the dis- 
semination of information about their services and the 
coordination of resources is a huge problem. While 
community corrections officers and correctional coun- 
selors work hard to link offenders with services in the 
community, the job may simply be too big. According to 
one transition agency respondent, the community cor- 
rections officers convey “absolute dedication” to work- 
ing with agencies in the community. However, “connec- 
tion to community services is too large a burden .. . It’s 
too easy [for ex-offenders] to slip between the cracks... 
they get shuffled around ... and with $40 [institutional 
gate money], how can they find the services? It’s too big 
an activity.” 


Ex-offenders 


Results from the ex-offender interviews show that, 
as a group, the ex-offenders have little support from 
family and friends upon release and that needs include 
housing, employment, substance abuse counseling, ed- 
ucation, clothing, food, transportation, medical care, 
auto and health insurance, access to voice mail, and a 
positive circle of friends. The needs cited as most im- 
portant were employment, housing, and substance 
abuse counseling. Virtually all of the interviewees said 
housing was the most difficult need to meet, primarily 
because of lack of financial resources, limited credit 
and rental history, and discrimination as a result of ex- 
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offender status. Other needs mentioned as difficult to 
meet were employment, transportation, sobriety, and 
medical care. 

The ex-offenders shared similar goals for the future. 
Common short-term goals were to obtain meaningful 
employment, to get into school, to stay out of trouble, to 
establish or re-establish relationships, to maintain so- 
briety, and to save money. Common long-term goals 
were to own a home, to establish a career, to be self- 
employed and to own a business, to obtain an educa- 
tional degree, to be able to help their children finan- 
cially through college, and to “have a normal life.” 

Most of the ex-offenders were, or planned to be, under 
the supervision of the DOC upon release. When asked if 
they had any fears about living in society without reof- 
fending, most expressed concern not about lack of per- 
sonal motivation to change, but about the tightrope 
they would have to walk with their community correc- 
tions officers. As a group, the ex-offenders expressed 
frustration with what they thought to be unreasonable 
supervision conditions and the inability of community 
corrections officers to understand the “street life.” Ac- 
cording to one ex-offender, the officers “just want you to 
tell a good lie . . . they have no understanding of what 
it’s like .. . take them out and they wouldn’t be able to 
survive on the streets.” Thus, a common theme in how 
they thought about and dealt with community correc- 
tions supervision was that supervision conditions set 
them up for failure, that the officers are concerned only 
about their having an “address” on paper, and that no 
one sincerely wants to understand their situation or to 
help them. Given this basic conception of community 
corrections supervision, few of the ex-offenders inter- 
viewed thought of their community corrections officers 
as a resource in the reintegration process. 

Because all of the ex-offenders had contacted New 
Connections for assistance, most were aware that re- 
sources existed in the community to help them upon re- 
lease. However, most had only a vague understanding 
of what was available and had no idea about where to 
go or whom to contact. Many of those interviewed in jail 
expressed concern that there seemed to be no help until 
it’s “too late.” They were anxious to get set up with 
housing and a lead on a job before release. However, 
they were told by the agencies they had contacted, in- 
cluding New Connections, that they should contact the 
agencies after they are released. 

The consensus of the ex-offenders was that post- 
release assistance was not going to help them with 
those crucial days immediately following release when 
they would be thrust back into the subcultures that 
had helped to send them to jail or prison in the first 
place. One ex-offender said, “Hey, everybody has the 
will to survive, I’m not going to do without,” and pro- 
ceeded to explain how he has supported himself for 
years as a “twist artist,” selling fake drugs at $50 a pop 


< 
< 
A 


EX-OFFENDER NEEDS 17 


so that he wouldn’t have to go hungry or sleep under a 
bridge. He explained that on the day he is released, if 
New Connections is closed,* he would not go without 
and that he would do what he could to make some 
quick cash. This individual highlighted the need for a 
“mentor” and a positive circle of friends to help him 
onto the “other side of the street” and into the “middle 
class mind set.” He explained that once in his life he 
had been friends with a “middle class person” and that 
this simple association helped him to stay straight for 
a time because he had the opportunity to be “shown 
how” to be a “middle class person.” The immediate im- 
mersion in a criminal subculture upon release was a 
prominent concern for most of the interviewees. When 
those still incarcerated were asked how they envision 
their first week on the outside to be, or how prior rein- 
tegration attempts had been, they described living on 
the streets or in shelters surrounded by drugs, depres- 
sion, and violence. They believed that change was pos- 
sible if only they could have a “safe place to stay” and 
“some clean and sober friends.” 

Several of the ex-offenders expressed satisfaction 
with the resources available for disadvantaged people 
in Seattle. One interviewee said, “A man can’t starve to 
death in Seattle, there are too many places to eat.” 
Those ex-offenders who had been out for several 
months or who had spent many years living on the 
streets of Seattle (and who were knowledgeable about 
where the resources are) were the most positive about 
the opportunities available to ex-offenders. However, 
several of those who had been out for a while men- 
tioned having experienced problems with several of the 
transition agencies they had worked with, stating that 
they “give you a piece of paper and send you some- 
where you don’t have the money to get to” or that 
they'd been “robbed” by agencies that had promised 
them assistance, but had instead turned around and 
given them a bill they couldn’t pay, setting them back 
even further. 

When asked if they had ever experienced discrimi- 
nation as a direct result of felony conviction, most said 
they had experienced discrimination, primarily in em- 
ployment. Several had experienced discrimination in 
housing and social relationships as well. All of the ex- 
offenders interviewed said that they expected to expe- 
rience discrimination in the future in their attempts to 
obtain employment and housing. One said, “You put 
that you’re an ex-offender on the application, and they 
don’t say anything to you, they just don’t call back.” An- 
other said, “On the outside it’s like doing time because 
no one wants to be around me, because I’ve got no 
damn future. No one will give me a chance to work, to 
support myself.” Some of the interviewees were not 
sure if they had been subjected to discrimination sim- 
ply as a result of their conviction history and made the 
point that most ex-offenders have additional strikes 


against them that compound the situation such as 
physical or mental disability, minority ethnic back- 
ground, and lack of education, social skills, and job 
skills. One interviewee said that he had experienced 
much more discrimination as a result of his being 
African American than he had as a result of his ex-of- 
fender status. When asked what they would do in the 
future upon experiencing discrimination as a result of 
conviction history, all but one said they would “walk 
away,” “move on,” and “keep trying.” The one dissenter 
said he “would have to call Johnny Cochran and F. 
Lee Bailey.” 

The ex-offenders offered a variety of suggestions for 
what New Connections could do to improve its ser- 
vices. All of the interviewees said they would be inter- 
ested in participating in a support group specifically 
for ex-offenders and offered suggestions for the focus of 
the group. Their suggestions ranged from social activi- 
ties such as sports, fishing, and camping to topical dis- 
cussions and “how-to” workshops on coping with stress 
and everyday problems, dealing with discrimination, 
thinking positively, preparing for the job search, stay- 
ing out of jail, using time constructively, dealing with 
domestic violence, developing one’s spirituality, becom- 
ing “whole,” goal setting and responsibility, practicing 
safe sex, substance abuse, dealing with relationships, 
and using computers. Several of the interviewees sug- 
gested that ex-offenders should help each other by 
sharing what they know in a support group context 
where each could take a turn teaching a class on a par- 
ticular topic and that the group could operate as sort of 
a “think tank” on how to think positively and how to 
engage in constructive activities. When asked what 
service they would like to see New Connections de- 
velop as a specialty area, housing and employment re- 
ferral were tied, followed by an orientation service to 
help identify community resources. Several offered 
ideas about developing the orientation service, sug- 
gesting that what is needed in Seattle is more one-on- 
one assistance making connections as well as a “group 
tour” around Seattle, headed by a New Connections 
tour guide, who would physically show ex-offenders 
where the resources are, what the agencies look like, 
and introduce them to resource contacts. Other sug- 
gestions for the specialty service were a live-in situa- 
tion that provides all-around help (with job training, 
self-esteem, education, etc.), informational and cre- 
ative classes/workshops to keep ex-offenders busy and 
engaging in constructive activities, transportation, and 
a 24-hour “help-line” specifically for ex-offenders. 

In response to the final question, “If you could 
change one thing in society that would make it easier 
for you and other ex-offenders to succeed without reof- 
fending, what would it be?,” six of the interviewees said 
less judging and discrimination, five said more people 
and programs that sincerely want to help, three said 
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the elimination of drugs in the world, and the others 
said more faith in God, treatment alternatives to in- 
carceration, more affordable schooling, and more per- 
sonal motivation to change. 


General Public 


Results from the general public survey show that the 
majority of respondents are likely to object to having an 
ex-offender as a neighbor, regardless of the type of 
crime the offender has committed. Table 1 shows the 
frequencies, means, and standard deviations for re- 
sponses to the following question: 


Suppose you have become aware that an ex-offender, who was re- 
cently released from a period of incarceration, had just moved into 
your neighborhood. On a scale from 1 to 4, where 1 = not likely 
(wouldn’t bother me and I definitely wouldn’t take action), 2 = 
somewhat likely (I would feel uncomfortable, but I wouldn’t take 
action), 3 = likely (I would object and I would think about taking 
action), and 4 = highly likely (I would strongly object and I would 
definitely take action), how likely are you to object, under any cir- 
cumstances, to having this person as a neighbor upon finding that 
the person had committed a(n): murder, other violent offense, sex 
offense, drug offense, property offense, arson? 


June 1997 


Of those respondents who said they would not object to 
having an ex-offender as a neighbor, most said they 
would not be likely to welcome this person to their 
neighborhood and would not be likely to socialize with 
them. 


Table 2 shows the frequencies, means, and standard 
deviations for responses to the following question: 


Suppose your new neighbor had committed one of the offenses you 
have indicated you would not object to (scored 1 or 2 on the previ- 
ous question) in terms of having this person as your neighbor. On 
a scale from 1 to 4, where 1 = not likely, 2 = somewhat likely, 3 = 
likely, and 4 = highly likely, how likely are you to: offer this person 
a gesture of welcome to your neighborhood, be willing to let this 
person stay in your home in the event of an emergency, allow your 
children/family members to associate with this person socially, be 
willing to work on a household job with this person, be willing to 
invite this person to join your favorite club/organization, be willing 
to invite this person to your home for dinner? 


TABLE 2. LIKELIHOOD AMONG THE GENERAL PUBLIC OF 
WELCOMING AN EX-OFFENDER AS A NEIGHBOR 


Value Frequency Percent M SD 


How likely are you to: 
Offer this person a 
TABLE 1. LIKELIHOOD OF OBJECTION AMONG THE gesture of support? 1 82 48.8 
GENERAL PUBLIC TO HAVING AN Z 40 23.8 
EX-OFFENDER AS A NEIGHBOR 3 34 20.2 
4 12 7.1 186 .98 168 
Value Frequency Percent M SD n 
Be willing to let this 
Murderer 1 9 3 person stay in your 
2 33 10.9 home in the event 
3 83 27.3 of an emergency? al 81 48.5 
4 179 58.9 3.42 .80 304 2 53 31.7 
3 28 16.8 
Violent Offender 4 5 3.0 1.74 .84 168 
(other) 1 11 3.6 
2 76 24.9 Be willing to let 
3 139 45.6 your children or 
4 79 259 294 .81 305 family members 
associate with this 
Sex Offender 1 a 2.3 person socially? 1 107 64.1 
2 20 6.5 2 43 25.7 
3 88 28.8 3 15 9.0 
4 191 62.4 3.52 .73 306 4 2 12 147 71 lGT 
Drug Offender 1 31 10.2 Be willing to invite 
2 61 20 this person to join 
3 121 39.7 your favorite club 
4 91 29.8 2.91 .96 305 or organization? 1 93 56.7 
2 44 26.8 
Property Offender 1 28 9.2 3 22 13.4 
2 111 36.4 4 5 3.0 163 .83 164 
3 124 40.7 
4 42 13.8 2.59 .84 305 Be willing to invite 
this person to your 
Arsonist 1 33 10.9 home for dinner? 1 111 67.3 
2 62 20.5 2 37 22.4 
3 116 38.3 3 12 7.3 
4 91 30.0 2.89 .98 303 4 5 30 146 .76 165 
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The respondents reported that the bases for objection to 
having an ex-offender as a neighbor (n = 273) were fear 
for personal safety (44.8 percent), the personal view 
that rehabilitation doesn’t work and that the person 
will reoffend (21.2 percent), personal preference (17.2 
percent), fear for community safety (13.1 percent), past 
experience (2.2 percent), and news coverage on crime 
(1.5 percent). 

In response to the question, “You may be aware that in 
Washington State there is a Community Protection Act, 
a component of which requires sex offender registration 
and community notification if a sex offender moves into 
your neighborhood. If this issue were to be on a future 
ballot, would you be inclined to vote for or against the 
Act?,” the majority of the respondents (94.2 percent, n = 
295) said they would be inclined to vote for the Act, with 
74.6 percent (n = 214) reporting that they would like the 
Act to be expanded to include other types of offenders 
such as murderers (97.2 percent), other violent offenders 
(80.4 percent), drug offenders (73.4 percent), arsonists 
(71.5 percent), and property offenders (57.5 percent). The 
bases for the respondents’ positions on the Community 
Protection Act were community awareness/right to know 
(29.1 percent), community safety (20.8 percent), personal 
safety (16.2 percent), crime prevention (8.5 percent), per- 
sonal preference (6.6 percent), other (5 percent), and no 
comment (3.5 percent). The 5.8 percent of the respon- 
dents who reported that they would not be inclined to 
vote for the Act reported that the basis for their position 
was that it is unconstitutional and that ex-offenders de- 
serve another chance. 

In response to the question, “Do you think that inquiry 
about criminal history should be included on applica- 
tions for employment, housing, and college/university ad- 
missions?,” 78.9 percent (n = 285) though inquiry about 
criminal history should be included on employment ap- 
plications, 64.1 percent (n = 281) thought it should be in- 
cluded on housing applications, and 43.5 percent 
(n = 278) thought it should be included on applications 
for college/university admission. The most popular bases 
for the respondents’ positions on criminal history inquiry 
(n = 274) were protection/safety (31.3 percent), discrimi- 
nation is wrong/offenders should be given a chance (21.5 
percent), the information is necessary to judge character 
(16.1 percent), and legal liability (13.9 percent). 

Respondents reported that the information upon 
which their views regarding ex-offenders (n = 286) was 
based was from the media (36.7 percent), personal be- 
liefs and values (26.9 percent), past experience (9.4 per- 
cent), discussions with family, friends, and co-workers 
(4.9 percent), reading books (3.1 percent), reading sta- 
tistics (2.1 percent), and school (1.4 percent). 

The final question on the general public survey was, 
“What are your general thoughts about what should be 
done in the Seattle area to deal with ex-offenders who 
re-enter the community after a period of incarcera- 


tion?” Table 3 shows their responses to this question 
and the frequencies and percentages for each response. 


TABLE 3. THOUGHTS AMONG THE GENERAL PUBLIC 
ABOUT WHAT SHOULD BE DONE IN THE SEATTLE AREA 
TO DEAL WITH EX-OFFENDERS 


Frequency Percent 


Rehabilitation / reintegration oriented 


More rehabilitation in prison 27 9.6 
More post-release reintegration programs 22 7.8 
More community involvement/support 24 8.5 
More resources 47 16.7 
More individualized assistance q 2.5 

127 45.1 


Punishment oriented 


Tougher sentences/punishment 7 2.5 
Strict post-release supervision 42 14.9 
Banishment 3 1.1 
Public notification/registration 12 4.3 
More prisons 2 sa 

66 23.5 
Don’t know 53 18.9 
No comment 12 8.2 
Other 12 4.3 

77 31.4 


When the responses are collapsed into punishment- 
oriented responses (tougher sentences/punishment, 
strict post-release supervision, banishment, public noti- 
fication/registration, and more prisons) and rehabilita- 
tion/reintegration-oriented (more rehabilitation in 
prison, more post-release reintegration programs, more 
community involvement/support, more resources, and 
more individualized assistance), 23.5 percent of the re- 
spondents thought ex-offenders should be dealt with 
more punitively and 45.1 percent thought they should 
be afforded more assistance in the rehabilitation/ 
reintegration process. 


Employers 


The results from the employer survey show that 62.5 
percent (n = 152) of the employers surveyed inquire 
about criminal history, the majority (94.9 percent) (n = 
98) on the application. The respondents (n = 76) re- 
ported that the rationale for this inquiry is “standard 
policy” (40.8 percent), protection of employees and 
clients (18.4 percent), screening (18.4 percent), protec- 
tion of property (9.2 percent), and public image (7.9 per- 
cent). The remaining 5.3 percent said they did not know 
the rationale for the inquiry. Only 22.7 percent (n = 
141) said they have made the decision not to hire some- 
one because of a criminal conviction, the bases for the 
decision being that the particular individual caused 
concern (33.3 percent), they don’t hire ex-convicts as a 
matter of policy (14.8 percent), they can’t license or 
bond (3.7 percent), or they don’t hire particular types of 
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offenders (11.1 percent). The remaining respondents 
(29.6 percent) said they did not know why the decision 
was made not to hire the individuals. Of the respon- 
dents, 23.5 percent had knowingly hired an ex-offender 
in the past, the majority of whom had a positive experi- 
ence with the ex-offender employee(s) (67.9 percent, n = 
28). Of those who had hired an ex-offender in the past, 
18.5 percent (n = 27) reported that they had treated 
this employee differently in terms of supervision, pay, 
or benefits. Sixty-six percent of the respondents (n = 
124) indicated that they would consider hiring an ex- 
offender in the future. Many of the employers (83.3 per- 
cent, n = 84) said that certain crimes would cause them 
immediately to reject an applicant, the major crimes of 
concern being violent crimes and property crimes such 
as theft and embezzlement. The employers (n = 76) in- 
dicated that the crimes that cause them the greatest 
concern are all felonies (44.2 percent), violent crimes 
(23.7 percent), property crimes (21.6 percent), and sex 
offenses (10.5 percent). Only 6 percent of the respon- 
dents indicated that they would not, under any circum- 
stances, hire an ex-offender. 

Of those employers who do not inquire about criminal 
history (n = 22), 54.5 percent said they did not inquire 
because the information is not significant and a person 
deserves the chance to change, 18.2 percent said they do 
not inquire because the decision to hire depends on the 
individual, 13.6 percent said the decision depends on the 
offense, 9.1 percent said it was standard policy not to in- 
quire, and the remaining respondents (4.6 percent) did 
not know why the question is not asked. 


Property Managers 


Of the property managers and owners surveyed (n = 
196), 67 percent indicated that they inquire about crim- 
inal history on rental applications. Forty-three percent 
said that they would be inclined to reject an applicant 
with a criminal conviction. The crimes of particular con- 
cern to the property managers who said they would re- 
ject an ex-offender applicant were violent offenses (49 
percent), sex offenses (37 percent), murder (19 percent), 
drug offenses (9 percent), all felonies (9 percent), domes- 
tic violence (6 percent), arson (9 percent), and property 
offenses (7 percent). The primary reason for their incli- 
nation to reject an applicant with a criminal history was 
protection and safety of community. The second most of- 
fered reason for rejection was that ex-offenders are not 
wanted on the property or in the neighborhood because 
they have bad values. One respondent commented, “I 
don’t like these people. They should all stay in jail.” Of 
those respondents who did not inquire about criminal 
history, the main reason offered for not inquiring was 
that everyone should have another chance. One respon- 
dent commented, “A person has to live somewhere.” 
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Universities 


Of the 22 colleges, universities, and technical schools 
surveyed, only four indicated that they inquire about 
criminal conviction. Of these four institutions, all were 
private and two were religiously affiliated. Of the four, 
all inquire about criminal history on the admissions ap- 
plication or on an additional form provided at the time 
of admission. The rationale for the inquiry ranged from 
security and safety of students, faculty, and staff to re- 
strictions on practicing a particular profession if a per- 
son has a criminal background. Three of the four insti- 
tutions indicated that they do not use a blanket 
rejection policy and that admissions decisions are de- 
termined on a case-by-case basis. One institution indi- 
cated that it would immediately reject an applicant 
with a background of drug offenses because the degree 
offered at the institution was a health-medical degree. 
Only one, religiously affiliated, institution had an es- 
tablished policy regarding screening ex-offender appli- 
cants, reporting that the reason behind this policy was 
“prior problems.” The policy was established in 1994 for 
standard safety and security purposes and did not go 
into effect until the 1995-96 school year. This respon- 
dent reported that “no one has been flagged yet” as a re- 
sult of this policy, that the university has admitted ex- 
offenders in the past, that some have worked out and 
some have not, and that once admitted, the student 
with a criminal background has equal opportunity with 
regard to admission requirements, supervision/advis- 
ing, and financial aid. Many of the technical schools 
surveyed indicated that a great number of inmates in- 
quire about their programs and that many of their stu- 
dents have been ex-offenders. All of the state schools in- 
dicated that they could not discriminate against 
individuals in the admissions process with respect to 
criminal history background. Those private schools that 
did not inquire about criminal background indicated 
that it was not relevant to the admissions process. One 
respondent commented, “Frankly, we aren’t that 
queasy —it’s an art school. It’s just not that important.” 

Discussion 

In relation to the questions of interest in the present 
study: (1) Are ex-offenders in Seattle afforded the oppor- 
tunity to meet their needs in ways that allow them to 
reintegrate responsibly? (2) What can be done in Seattle 
to better meet both needs of ex-offenders and the com- 
munity?, the results suggest that, in Seattle, ex-offenders 
experience a number of barriers throughout the reinte- 
gration process that make it difficult for them to re-enter 
society in ways that foster responsible citizenry. These 
barriers include fear of and hostility toward ex-offenders 
among the general public, tendency of employers and 
landlords to inquire about criminal history backgrounds 
and to reject ex-offender applicants, policies in college 
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and university admissions that allow for scrutiny and/or 
rejection of applicants with criminal history back- 
grounds, restrictions on occupational licensing, and lack 
of orientation to and centralization of community transi- 
tion services. The results also suggest that many com- 
munity members believe in the idea of reintegrative 
shaming as opposed to stigmatization and that, with this 
belief, there are practical ways in which the incongruity 
between ex-offender needs and community opportunity 
may be reconciled in Seattle. 

A large number of services are available to ex- 
offenders in Seattle. The primary barrier with respect 
to the provision of these services is the manner in 
which ex-offenders are informed of what is available to 
them. The ex-offenders surveyed expressed the need for 
an orientation to the resources available and more sin- 
cere, one-on-one assistance in making links with the 
transition agencies. The transition agency responses 
paralleled those of the ex-offenders, suggesting that the 
greatest deficiency in the provision of services is the de- 
centralization of the services and the difficulty in dis- 
seminating information about the available resources. 
An additional barrier, from the perspectives of both the 
ex-offenders and the transition agencies, is the practi- 
cal problems that ex-offenders face when trying to lo- 
cate the different agencies. Problems such as lack of 
transportation or lack of money to pay for transporta- 
tion, or simply the bombardment of tasks one is faced 
with upon release from prison or jail, may impede at- 
tempts to actively seek out resources. 

The finding that housing was one of the most consis- 
tently mentioned needs and is the most difficult to meet 
presents what may be the most unmanageable problem 
for ex-offenders. Transition programs such as Interac- 
tion Transition and Pioneer Human Services that offer 
housing are not able to provide services to all ex- 
offenders in need of housing. Temporary shelters are 
available to ex-offenders, but space is limited and many 
of the ex-offenders interviewed reported that they 
would rather fend for themselves on the streets than to 
stay in the homeless shelters where they said they 
would be confronted with drugs, violence, and disease 
and unable to avoid criminal influences. 

The finding that many of the ex-offenders interviewed 
do not want to listen to their community corrections of- 
ficers because they feel misunderstood by them and do 
not trust that the officers sincerely want to help them 
suggests that perhaps the DOC should not be expected 
to act as primary provider of reintegration services. 
Durham (1994) suggests that the burden of recidivism 
reduction should not be placed solely on the correctional 
system. He asks, “Why should we expect the correctional 
system to be able to accomplish so much when so many 
other social institutions have failed?” (p. 354). The shift 
from indeterminate to determinate sentencing in Wash- 
ington State is further reason to consider this question. 


At present, 38 percent of the offenders released from 
Washington State correctional facilities are released 
with no supervision (P. Smith, Department of Research, 
Washington State DOC, personal communication, Feb- 
ruary 12, 1996). This number likely will increase as 
fewer released offenders will have been sentenced be- 
fore the Sentencing Reform Act of 1984, which elimi- 
nated parole in the state. However, 90 percent of the 38 
percent of released offenders are required to pay resti- 
tution to the DOC. Thus, many ex-offenders are faced 
with a situation in which they may not be in regular 
contact with community corrections officers who could 
help them locate resources—and, thus, may have lim- 
ited access to the resources available and the added bur- 
den of a financial obligation to the state. 

A shift in responsibility from the correctional system 
to other social institutions in the fight to lower recid- 
ivism would require a great deal of consciousness rais- 
ing. The results from the general public, employer, land- 
lord, and university surveys suggest that noncriminal 
justice-related institutions may not see it as their busi- 
ness to help ex-offenders reintegrate responsibly. On 
the other hand, it is interesting to note that while the 
majority of the respondents in the general public ex- 
pressed objection to having an ex-offender as a neigh- 
bor as well as approval of a blanket offender registra- 
tion statute, the majority also indicated that they 
thought there should be more rehabilitation in prison, 
more reintegration programs outside of prison, more 
community involvement and support, more resources, 
and more individualized assistance for ex-offenders. It 
seems that, in theory, the general public believes that 
ex-offenders should be shamed and provided opportu- 
nity and assistance with the reintegration process. 
Thus, in theory, the general public respondents appear 
to hold beliefs consistent with Braithwaite’s (1989) the- 
ory of reintegrative shaming and are likely to agree 
with Lawrence’s (1991) proposal that punishment and 
reintegration approaches in community corrections 
should be merged. However, most within the general 
public sample do not seem willing, seemingly out of 
fear, to offer the ex-offender actual opportunities for 
reintegration through a word of welcome to the neigh- 
borhood as even the simplest gesture of support. Many 
employers and landlords and some colleges and univer- 
sities inquired about criminal history background, and 
the majority of these respondents indicated that they 
would, in fact, hire, rent to, or admit an ex-offender, de- 
pending on a variety of factors. Thus, many community 
members both support the idea of reintegration and are 
willing, in practice, to support ex-offenders in their at- 
tempts to reintegrate. 

These findings suggest that there are several steps 
that can be taken in Seattle to better meet the needs of 
ex-offenders and the community. First, fear among 
community members must be addressed through 
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consciousness-raising activities that educate the public 
about offenders, the correlates of recidivism, and the 
need for shared community responsibility in the reinte- 
gration process. Several researchers have noted that 
legislators are out of touch with what the public wants 
and that when people learn more about the reality of of- 
fenders’ lives, they are inclined to favor rehabilitative 
practices over punitive sanctions (Irwin & Austin, 1993; 
Durham, 1994). The findings of the present study sug- 
gest that Seattleites are, in fact, inclined to favor reha- 
bilitative practices but that they also are inclined to 
vote for punitive sanctions because they believe these 
sanctions will protect them from harm. Recognition 
that legislative policies such as Washington’s Commu- 
nity Protection Act may not necessarily protect the 
community from harm while they do foster vigilantism 
and dysfunctional stigmatization of the ex-offender 
may alter public sentiment. 

Second, ex-offenders can be assisted in achieving an 
ecological fit within the community through application 
of Johnson’s (1996) model of inmate adjustment to the 
ex-offender’s adjustment in the community setting. 
Johnson proposes that inmates’ needs can be met 
through “ecological mapping,”” inmate orientation, a 
human services-oriented correctional officer role, and 
contracting. The findings of the present study suggest 
that the resources needed by ex-offenders do exist 
within the community but that these resources need to 
be “mapped” so that ex-offenders know where to look for 
what they need. One way to map these resources would 
be to compile a listing of resources specifically for ex- 
offenders, perhaps including a city map, and other 
information that would be of importance in the reinte- 
gration process. Both the ex-offenders and the transition 
agencies expressed the need for centralization of ser- 
vices and an orientation to the resources available. A 
suggestion offered by one of the ex-offenders in the pre- 
sent study illustrates how this need can be met. The 
suggestion was that one agency be responsible for con- 
ducting a group tour of the city for the purpose of ori- 
enting ex-offenders to the resources available in the 
community. With map in hand, ex-offenders and their 
community transition tour guide would board a bus and 
visit local agencies, making contacts and connections 
along the way. Because most of the ex-offenders (and 
some respondents in the general public sample) ex- 
pressed the need for individualized assistance, the 
agency responsible for the orientation service could pro- 
vide ex-offenders with “sponsors” or “mentors” (as one 
respondent suggested) who would work one-on-one to 
assist the ex-offender through the reintegration process, 
as community human service agents. Ideally, the men- 
tors would be ex-offenders themselves who volunteer 
with the orientation agency. Many of the ex-offenders in 
the present study expressed an interest in helping other 
ex-offenders and said that if they acquired support and 
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assistance from an agency, they would feel obligated to 
repay the agency through volunteer work. This “tit for 
tat” exchange is similar to the contract Johnson (1996) 
proposes be used in the institutional situation to help 
inmates develop responsibility and empathy. 

Thus, one way that New Connections might special- 
ize to best meet the needs of ex-offenders would be to 
develop a “resource map” and an orientation service 
that provides both group orientations and one-on-one 
mentorship for ex-offenders engaged in the reintegra- 
tion process. Ideally, what is needed in Seattle is a cen- 
tralization of reintegration services. However, the de- 
centralization of transition services was noted as a 
problem almost 20 years ago (Gowdey & Turnbull, 
1978), and it could be that centralization has proven to 
be too large a task for any one agency. A small step to- 
ward establishing centralization would be an agency 
that could act as a home base for ex-offenders, transi- 
tion agencies, and community corrections officers in the 
sense that the agency would be responsible for compil- 
ing and updating resource information and providing 
orientations for ex-offenders. The home-base agency 
also could offer workshops and group discussions on 
various topics of interest to ex-offenders as well as so- 
cial activities designed to help ex-offenders develop con- 
structive relationships. These discussions, workshops, 
and social activities ideally would include both ex- 
offenders and community members in an attempt to 
reconcile fears, prejudices, and hostilities that each 
group may experience in relation to the other and to ed- 
ucate each group about the other. 

In this study, Seattle, Washington, is offered as an ex- 
ample of how one community can provide ex-offenders 
and community members with, to use Johnson’s (1996) 
term, a “civilizing” environment in which ex-offenders 
can be afforded opportunities to reintegrate responsi- 
bly. From an ecological perspective, community self- 
assessment for the purpose of creating a match be- 
tween the ex-offender and his or her environment is the 
intuitive solution to which many citizens might be 
drawn, given the disadvantages of the punitive policies 
of the past two decades. 

Future research is needed on the relationship be- 
tween ex-offender needs and community opportunity in 
other local communities. The findings from this study 
are preliminary and must be interpreted with several 
limitations in mind. The ex-offender group included in 
the study is small and represents a select segment of 
the ex-offender population—ex-offenders who have 
gone out of their way to seek assistance from New Con- 
nections. It may, however, make the most sense to study 
the experience of those who seek and want help rather 
than those who do not. Efforts to provide resources to 
assist ex-offenders are obviously directed to individuals 
who want help. The local selection of employer, property 
manager, transition agency, and general public samples 
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can be seen as both a weakness and a strength of the 
study. The findings may not be broadly generalizable, 
but they offer rich information with which to develop 
programs locally to meet the needs of ex-offenders in 
Seattle and provide a framework that may be used in 
other communities. A missing component in this study 
is a survey of community corrections officers’ views 
about opportunities for ex-offender reintegration. Offi- 
cers may view the reintegration situation differently 
than do ex-offenders. Survey of the views of community 
corrections officers concerning the relationship be- 
tween community opportunity and ex-offender needs 
would supplement and enhance the present findings 
and is the next step in this research. 


NOTES 


‘The term “ex-offender” is preferred to “ex-prisoner” because many 
ex-offenders are incarcerated in jail rather than prison and may not 
experience the effects of long-term confinement generally associated 
with the term “prisoner.” However, these ex-offenders do experience 
reintegration difficulties associated with both their criminal convic- 
tions and removal from the community, no matter how brief the pe- 
riod of incarceration. 


"Many (395) of the numbers included in this sample were fax, dis- 
connected, and Telecommunication Device for the Deaf (TDD) num- 
bers. Thus, of the 1,440, the total number of persons actually con- 
tacted was 1,045. 


’Flyers are primarily disseminated to offenders during religious 
services and are posted on a bulletin board in the King County Jail. 
Flyers are given to inmates at local prisons through volunteer pro- 
grams. 


‘A modification of social distance items used by Steffensmeier and 
Kramer (1980) to measure stigmatization responses toward a con- 
victed felon was developed to measure the likelihood that an ex- 
offender would be welcomed as a neighbor. 


’The questionnaires are available from the author upon request. 
Address correspondence to Jacqueline B. Helfgott, Department of 
Criminal Justice, Seattle University, 900 Broadway, Seattle, Wash- 
ington 98122. 


*Survey of the transition agencies is still in progress. Thus, these 
agencies may not represent all local organizations that deal specifi- 
cally with ex-offenders. These agencies, and others, will be described 
and discussed in greater depth in a subsequent article. 


In addition to the programs provided by the DOC, a volunteer-run 
program called Next Step is offered at Larch Mountain Correctional 
Center near Vancouver, Washington. This program provides orienta- 
tion to resources in the community and classes on various topics such 
as resume writing and career development both within and outside of 
prison. 


‘Because of limited funding, at the time this survey was conducted 
New Connections was open Monday through Wednesday from 9 a.m. 
to 3 p.m. Thus, if an offender was released on Wednesday night he or 
she would have to wait 4 days to obtain assistance. At present, the 
agency is open Monday through Friday. 


*Many of the property managers were concerned about multiple 
crimes. 


This practice entails assessing the existing institutional environ- 


ment to ascertain how inmates’ needs may best be met. The environ- 
ment is assessed with the understanding that the available resources 


will be used by inmates in the formation of niches. Niche formation 
allows inmates to cope maturely within the institutional environ- 
ment (Johnson, 1986). 
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Conferences, Circles, Boards, and Mediations: 
The “New Wave” of 
Community Justice Decisionmaking 


By GORDON BAZEMORE, PH.D., AND CURT TAYLOR GRIFFITHS, PH.D.* 


Case 1—After approximately 2 hours of at times heated and emo- 
tional dialogue, the mediator felt that the offender and victim had 
heard each other’s story and had learned something important 
about the impact of the crime and about each other. They had 
agreed that the offender, a 14-year-old, would pay $200 in restitu- 
tion to cover the cost of damages to the victim’s home resulting 
from a break-in. In addition, he would be required to reimburse the 
victims for the cost of a VCR he had stolen estimated at $150. A 
payment schedule would be worked out in the remaining time al- 
lowed for the meeting. The offender also had made several apolo- 
gies to the victim and agreed to complete community service hours 
working in a food bank sponsored by the victim’s church. The vic- 
tim, a middle-aged neighbor of the offender, said that she felt less 
angry and fearful after learning more about the offender and the 
details of the crime and thanked the mediator for allowing the me- 
diation to be held in her church basement. 


Case 2—After the offender, his mother and grandfather, the vic- 
tim, and the local police officer who had made the arrest had spo- 
ken about the offense and its impact, the youth justice coordinator 
asked for any additional input from other members of the group of 
about 10 citizens assembled in the local school (the group included 
two of the offender’s teachers, two friends of the victim, and a few 
others). The coordinator then asked for input into what should be 
done by the offender to pay back the victim, a teacher who had 
been injured and had a set of glasses broken in an altercation with 
the offender, and to pay back the community for the damage 
caused by his crime. In the remaining half hour of the approxi- 
mately hour-long conference, the group suggested that restitution 
to the victim was in order to cover medical expenses and the cost 
of a new pair of glasses and that community service work on the 
school grounds would be appropriate. 


Case 3—The victim, the wife of the offender who had admitted to 
physically abusing her during two recent drunken episodes, spoke 
about the pain and embarrassment her husband had caused her 
and her family. After she had finished, the ceremonial feather 
(used to signify who would be allowed to speak next) was passed to 
the next person in the circle, a young man who spoke about the 
contributions the offender had made to the community, the kind- 
ness he had shown toward the elders by sharing fish and game 
with them, and his willingness to help others with home repairs. 
An elder then took the feather and spoke about the shame the of- 
fender’s behavior had caused his clan—noting than in the old days, 
he would have been required to pay the woman’s family a sub- 
stantial compensation as a result. Having heard all this, the judge 
confirmed that the victim still felt that she wanted to try to work 
it out with her estranged husband and that she was receiving help 


*Dr. Bazemore is associate professor, Department of Crimi- 
nal Justice, Florida Atlantic University, Fort Lauderdale, 
Florida. Dr. Griffiths is professor, School of Criminology, 
Simon Frazer University, Burnaby, British Columbia. 


from her own support group (including a victim’s advocate). Sum- 
marizing the case by again stressing the seriousness of the offense 
and repeating the Crown Counsel’s opening remarks that a jail 
sentence was required, he then proposed to delay sentencing for 6 
weeks until the time of the next circuit court hearing. If during 
that time the offender had: met the requirements presented earlier 
by a friend of the offender who had agreed to lead a support group 
and had met with the community justice committee to work out an 
alcohol and anger management treatment plan; fulfilled the ex- 
pectations of the victim and her support group; and completed 40 
hours of service to be supervised by the group, he would forgo the 
jail sentence. After a prayer in which the entire group held hands, 
the circle disbanded and everyone retreated to the kitchen area of 
the community center for refreshments. 


Case 4—The young offender, a 19-year-old caught driving with an 
open can of beer in his pick-up truck, sat nervously awaiting the 
conclusion of a deliberation of the Reparative Board. He had been 
sentenced by a judge to Reparative Probation and did not know 
whether to expect something tougher or much easier than regular 
probation. About a half hour earlier before retreating for their de- 
liberation, the citizen members of the Board had asked the of- 
fender several simple and straightforward questions. At 3 p.m. the 
chairperson explained the four conditions of the offender's con- 
tract: 1) begin work to pay off his traffic tickets; 2) complete a state 
police defensive driving course; 3) undergo an alcohol assessment; 
and 4) write a three-page paper on how alcohol has negatively af- 
fected his life. After the offender had signed the contract, the chair- 
person adjourned the meeting. 


Introduction 


HAT DO these cases have in common? Each 

of the above scenarios illustrates a successful 

conclusion of one variety of a nonadversarial, 
community-based sanctioning process now being car- 
ried out with some regularity in North America, 
Australia, New Zealand, and parts of Europe. As deci- 
sionmaking models, these processes represent one com- 
ponent of what appears to be a new community justice 
movement in the 1990s concerned with bringing less 
formal justice processes closer to neighborhoods and in- 
creasing the involvement of citizens in the justice 
process (e.g., Travis, 1996; Barajas, 1995; Bazemore & 
Schiff, 1996; Griffiths & Hamilton, 1996). Referred to by 
such terms as restorative justice (e.g., Zehr, 1990; Hud- 
son & Galaway, 1996; Bazemore & Umbreit, 1995), com- 
munity justice (Griffiths & Hamilton, 1996; Stuart, 
1995a; Barajas, 1995), and restorative community jus- 
tice (Young, 1995; Bazemore & Schiff, 1996), these ini- 
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tiatives are becoming a topic of high-level national and 
cross-national discussion and debate in the U.S. and 
Canada (NIJ, 1996a, 1996b; Depew, 1994) and have al- 
ready had significant state/provincial, territorial, re- 
gional, and even national policy impact.' While they by 
no means exhaust the range of approaches to citizen in- 
volvement in the sanctioning process, together the four 
case examples illustrate some of the diversity, as well 
as common themes, apparent in what appears to be an 
emerging “new wave” of approaches to community jus- 
tice decisionmaking. 

The first case is drawn from the files of one of ap- 
proximately 500 victim-offender mediation (VOM) pro- 
grams in the U.S. and Canada. Offenders and victims 
who have agreed to participate meet in these sessions 
with a third party mediator to arrive at a reparative 
agreement and allow victims to tell their story and get 
information about the offense (Umbreit, 1994). Though 
still unfamiliar to some mainstream criminal justice 
audiences and marginal to the court process in many 
jurisdictions where they do operate, VOM programs— 
originally, and still frequently, referred to as Victim- 
Offender Reconciliation Programs (VORPs)—now have 
a long and respectable 25-year track record in Europe, 
Canada, and the U.S. 

The second example describes a typical conclusion of 
a family group conference (FGC). This new model in its 
modern form was adopted into national legislation in 
1989, making it (at least in New Zealand) the most sys- 
temically institutionalized of any of the four ap- 
proaches. By most accounts, it would appear that dis- 
positional decisions in all but the most violent and 
serious delinquency cases in New Zealand are made in 
an FGC (Maxwell & Morris, 1993; Alder & Wundersitz, 
1994; McElrea, 1993). Based on the centuries old sanc- 
tioning and dispute resolution traditions of the New 
Zealand Maori and now widely used in modified form 
as a police-initiated diversion approach in South Aus- 
tralia, FGCs are now also being implemented in cities 
in Minnesota, Pennsylvania, Montana, and parts of 
Canada. 

The third scenario describes a circle sentencing (CS) 
conference, an updated version of the traditional sanc- 
tioning and healing practices of Canadian Aboriginal 
peoples and indigenous peoples in the Southwestern 
United States (Stuart, 1995a; Melton, 1995). Circle sen- 
tencing was resurrected in 1991 by supportive judges 
and community justice committees in the Yukon Terri- 
tory, Canada, and other northern Canadian communi- 
ties. The strategy is designed not only to address the 
criminal behavior of offenders, but also to consider the 
needs of crime victims, families, and communities 
within a holistic, reintegrative context. Within the “cir- 
cle,” crime victims, offenders, justice, and social service 
personnel, as well as community residents, are allowed 
to express their feelings about the crime and the of- 
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fender as well as to offer their suggestions as to how the 
offense and the needs of the victim and the community 
can best be addressed. The significance of the circle is 
more than symbolic: all persons in the circle—police of- 
ficers, lawyers, the judge, the victim, the offender, and 
community residents— participate in the case delibera- 
tions. Through this community-system partnership, a 
determination is made as to the most appropriate ac- 
tion to take in addressing the needs of the victim and 
the offender. 

Finally, the fourth case is taken from the files of the 
reparative probation program, a Vermont innovation in 
which nonviolent offenders are sentenced by the court 
to a hearing before a community reparative board (RB) 
composed of local citizens. These boards became opera- 
tional early in 1995 as part of a newly mandated sepa- 
ration of probation into Community Corrections Service 
Units (designed to provide supervision to more serious 
cases) and Court and Reparative Service Units (that co- 
ordinate and provide administrative support to the 
boards). Composed of five local citizens, the boards now 
make dispositional decisions for eligible probation 
cases referred by the courts, and if the target goals of 
state correctional administrators are met, may soon be 
hearing an estimated 60 percent of these eligible cases 
(Dooley, 1995; 1996). 

The purpose of this article is to describe the four new 
decisionmaking models and examine how each involves 
citizens and community groups in several critical com- 
ponents of the sanctioning process. In doing so, we com- 
pare and contrast these models on a number of key op- 
erational dimensions with the objective of providing a 
general framework within which the myriad of alterna- 
tive justice practices currently being described by at 
times ill-defined and vague terms such as “community 
justice” and/or “restorative justice” can be categorized 
and objectively analyzed. 


Background and Literature Review 


Table 1 describes the origins and current application 
of the four decisionmaking models and summarizes 
several differences and similarities between them in 
administration and process. While the models share a 
nonadversarial, community-based sanctioning focus on 
cases in which offenders either admit guilt or have been 
found guilty of crimes or delinquent acts, they vary 
along several of these dimensions of staffing, eligibility, 
and point in the system at which referrals are made. 
Notably, eligibility ranges from minor first offenders to 
quite serious repeat offenders (in the case of circle sen- 
tencing), and the models differ in point of referral and 
structural relationship to formal court and correctional 
systems. With the exception of the Vermont reparative 
boards, decisionmaking is by consensus, but the process 
and dispositional protocol vary substantially—ranging 
from ancient rituals involving passing of the “talking 
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TABLE 1. COMMUNITY DECISIONMAKING MODELS: ADMINISTRATION AND PROCESS 
Circle Family Group Reparative Victim-Offender 
Sentencing Conferencing Probation Mediation 
Time in Operation Since approximately New Zealand (NZ)— Since 1995 Since mid-1970s 
1992 1989; Australia— 
1991 
Where Used Primarily the Yukon, Australia, NZ, cities & Vermont Throughout North 
sporadically in other towns in Montana, America and Europe 
parts of Canada Minneapolis, & 
Pennsylvania 
Point in System Used at various stages; NZ—throughout juvenile One of several probation Mostly diversion and 
may be diversion or justice system; Australia options probation option but 
alternative to formal Wagga-Wagga model— some use in residential 
court hearings and police diversion facilities for more serious 
correctional process for cases 
indictable offenses 
Eligibility and Target Offenders who admit NZ model—all juvenile Target group is Varies, but primarily 
Group guilt and express offenders eligible except nonviolent offenders; diversion cases and 
willingness to change; murder and man- eligibility limited to property offenders; in 
entire range of offenses slaughter charges; offenders given some locations, used 
and offenders eligible; Wagga-Wagga model— probation and assigned with serious and violent 
chronic offenders determined by police to the boards (some offenders (at victim’s 
targeted discretion or diversion boards have been given request) 
criteria discretion to accept 
violent offenders) 
Staffing Community Justice Community Justice Reparative Coordinator Mediator—other 
Coordinator Coordinator (probation staff) positions vary 
Setting Community center, Social welfare office, Public building or Neutral setting such as 
school, or public building —_ school, community community center meeting room in library, 
building, (occasionally) church, or community 
police facility center; occasionally in 
victim’s home if 
approved by other 
parties 
Nature and Order of After judge, justice of the | Coordinator follows Mostly private Victim speaks first; 
Process peace, or keeper opens “script” in which offender __ deliberation by board mediator facilitates but 
session, each participant speaks first to board after questioning encourages victim and 


allowed to speak when 


followed by victim and 


feather or “talking stick” other participants; 
is passed to him or her; consensus decision- 
victim(s) generally speak making 

first; consensus 

decisionmaking 


offender and hearing 
statements; some 
variation emerging 


offender to speak; does 
not adhere to script or 
force consensus 


stick” or feather in the case of circle sentencing (Stuart, 
1995a) to the more deliberative agenda followed in the 
hearings of community boards (Dooley, 1995). 


What’s New and What’s Important? 


Although the impact of these administrative and 
process differences should not be underestimated, ex- 
cept for victim-offender mediation, the other models are 
relatively new—at least to the modern Western world 
(Melton, 1995; McElrea, 1993)—and thus may be ex- 
pected to continue to evolve as they are adapted to local 
circumstances. Currently, then, more important than 


these distinctions are common elements that distin- 
guish these “new wave” decisionmaking models from 
both current and past attempts to “devolve” justice 
process to local neighborhoods. These elements grow 
out of the shared association with the principals and 
practice of restorative and community justice. 

Focused on changing the primary goal of justice in- 
tervention from punishment or treatment to reparation 
of harm and altering the justice process to include and 
meet the needs of victims, communities, and offenders 
(Zehr, 1990; Van Ness, 1993; Bazemore & Umbreit, 
1995), restorative justice has been generally associated 
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with practices and processes such as restitution, com- 
munity service, victim-offender mediation, victim ser- 
vices, and a variety of conflict resolution processes. The 
term “community justice” is being used by some officials 
in both Canada and the U.S. as a broader umbrella con- 
cept which also encompasses community policing, 
neighborhood courts and justice centers, community de- 
velopment and “community-building” interventions, 
“beat probation,” and a variety of delinquency preven- 
tion programs (NIJ, 1996a; Barajas, 1995). 

Depending upon who is describing it, the group of 
interventions currently being labeled as “community 
justice” or “restorative community justice” may there- 
fore refer to a wide array of programs, practices, and 
“community-based initiatives” including community 
policing, “weed and seed” programs, neighborhood revi- 
talization, and drug courts, as well as the sanctioning 
and victim reparation programs and processes now com- 
monly associated with restorative justice (Young, 1995; 
Travis, 1996; Robinson, 1996; Barajas, 1995; Klein, 
1995; Bazemore & Schiff, 1996; NIJ, 1996b).? Such pro- 
grammatic approaches to implementing community jus- 
tice have often been useful in demonstrating innovative 
intervention strategies not easily initiated in existing 
bureaucracies and bringing policing, delinquency pre- 
vention, courts, and corrections services closer to neigh- 
borhoods. However, defining community justice as a 
“program” may limit the vision and practical application 
of a distinctive, more holistic response to crime to a spe- 
cialized unit or individual assigned a specific function 
(e.g., Goldstein, 1987). The programmatic emphasis also 
may increase both jurisdictional and professional insu- 
larity and ultimately result in little or no systemic im- 
pact on justice agencies and their relationship to neigh- 
borhoods and citizen groups. Given the diversity of 
programs and initiatives being discussed under the ban- 
ner of community justice, it is first important to place 
the new decisionmaking models in the somewhat more 
limited category of efforts to promote citizen involve- 
ment in sanctioning and dispute resolution. 


Dimensions of Community Justice and Community 
Decisionmaking 

Efforts to increase community participation in sanc- 
tioning and dispositional decisionmaking process are 
nothing new, even in recent criminal justice history. In 
the late 1970s, the Law Enforcement Assistance Ad- 
ministration (LEAA) of the U.S. Department of Justice 
supported “neighborhood justice centers,” also referred 
to as “dispute resolution centers,” in several U.S. cities 
(McGillis & Mullen, 1977; Garafalo & Connelly, 1980). 
The four new-wave models also should be viewed in the 
context of a more recent effort to bring courts, prosecu- 
tion units, and defense teams to local neighborhoods. A 
recent publication of the National Institute of Justice 
(NIJ, 1996b), for example, describes a variety of initia- 
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tives to locate prosecution and defense services—as 
well as entire courts—in neighborhoods and adapt their 
service to provide a better fit with the needs of local cit- 
izens (NIJ, 1996b). 

Both the older dispute resolution approaches and the 
new community court and court units often have been 
effective in increasing accessibility of justice services to 
citizens by changing the location of programs or ser- 
vices so that they are geographically available to neigh- 
borhoods, increasing flexibility of service delivery (e.g., 
better hours, more diversity), and encouraging infor- 
mality in the decisionmaking process—relying when- 
ever possible on dispute resolution, negotiation, and 
mediative practices rather than legal rules and proce- 
dures (Harrington & Merry, 1988, Rottman, 1996). As 
the experience with community corrections clearly il- 
lustrates, however, when facilities or service centers are 
merely located in a neighborhood without the involve- 
ment of local residents, the result is an isolated pro- 
gram or process that may be said to be in, but not of, the 
community (Byrne, 1989; Clear, 1996). Similarly, in- 
creasing flexibility and breaking down formal barriers 
may increase citizens’ willingness to seek and receive 
assistance, but it does not necessarily increase their in- 
volvement as participants in the justice process, or even 
necessarily allow them to determine what services they 
would like in their neighborhoods. 

Unfortunately, the emphasis on programs and acces- 
sibility of services has contributed to a one-dimensional 
definition of community justice. Ultimately, neither de- 
veloping programs nor increasing access will alone 
change the role of neighborhood residents from service 
recipients to decisionmakers with a stake in, or feeling 
of ownership in, what services are provided and how 
they are delivered. Hence, what appears to be most new 
and significant about the four new models is that in 
defining distinctive roles for citizens in determining 
what the criminal sanction will be, as well as how it 
may be carried out, they add an important dimension to 
both earlier and ongoing community justice initiatives 
(e.g., McGillis & Mullen, 1977; NIJ, 1996a). 

What is the relevance of these apparently esoteric 
sanctioning and decisionmaking models to probation 
and parole, victim advocates, treatment providers, and 
other intervention professionals? Notably, an increas- 
ing number of state departments of corrections, proba- 
tion and parole services, and juvenile corrections sys- 
tems and probation services are adopting one or more 
aspects of community and restorative justice policy 
(e.g., Dooley, 1995; Pranis, 1995). What appear on the 
surface to be simply informal alternatives to court are 
therefore being viewed by some administrators as hav- 
ing greater significance to the objectives of probation 
and parole. This is because they may offer a new av- 
enue for achieving a wide and deeper level of citizen in- 
volvement in the rehabilitative, sanctioning, and sur- 
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veillance missions of community corrections that has 
been difficult to attain through a focus on offender su- 
pervision alone. The prospects for increasing commu- 
nity involvement, the nature of the process of engaging 
citizens, and the role(s) assigned to the community are 
therefore the most crucial dimensions for contrasting 
approaches to community decisionmaking. 


Contrasting the Models: 
Engaging Communities in Community Justice 


Community is an amorphous concept that is unfor- 
tunately often used in such a way as to obfuscate, 
rather than clarify, issues of citizen involvement in 
government-sponsored processes. As Gardner (1990) 
points out, however, it is not difficult to be more specific 
in breaking down “the community” into component 
parts for purposes of discussion about citizen involve- 
ment and participation. Community may be defined, for 
example, as a neighborhood, a church, a school, a labor 
union, a civic or fraternal organization, an extended 
family, an Aboriginal band or tribe, a support group, or 
other entity. 

As table 2 suggests, the way community is defined in 
justice decisionmaking models is a critical factor affect- 
ing the nature and extent of citizen involvement and 
ownership. In the case of victim-offender mediation 
(VOM), for example, the community is defined for all in- 
tents and purposes as the victim-offender dyad. In cir- 
cle sentencing (CS), on the other hand, the community 
is defined as all residents of a local neighborhood, vil- 
lage, or Aboriginal band. In addition, the list of charac- 
teristics in table 2 addresses several general questions 
about community justice decisionmaking which provide 
useful points of comparison between each model. We ex- 
amine two of these issues in detail in the remainder of 
this section. 

First, what is the role and function of crime victims, 
relative to offenders and the community, in the process? 
In the formal justice system, the bulk of attention is di- 
rected toward the offender, first with regard to his or her 
guilt or innocence and second with regard to appropri- 
ate punishment, treatment, or monitoring. The commu- 
nity is an increasingly important, albeit distant, concern 
(e.g., Barajas, 1995; Clear, 1996). Because victims have 
been so neglected as a client of both formal and commu- 
nity justice approaches, it is important to examine the 
role of crime victims, vis a vis the role of community and 
offender, in each community justice process. 

Second, one of the most interesting and important 
differences between the community decisionmaking 
models is the extent to which preparation before the 
process and followup is viewed as vital to success. Put 
differently, community decisionmaking models may 
vary a great deal in the view of the decisionmaking cer- 
emony itself as primary (and thus spontaneous) or 
merely one step in an ongoing process that will hope- 


fully result in a complete response to crime. Clearly, the 
preparation stage of community decisionmaking offers 
perhaps the greatest opportunity to engage citizens in 
the process and to ensure their meaningful participa- 
tion (Stuart, 1995a; Umbreit, 1994). In addition, even 
more at issue among some critics of these models (Alder 
& Wundersitz, 1994) is the enforcement and followup 
approach for sanctioning plans and agreements that re- 
sult from each process (see table 2). Moreover, the focus 
on sanctioning, monitoring, and enforcement in these 
decisionmaking processes provides the most critical 
linkage with, and has the greatest implications for, 
community corrections. 


Victim-Offender Mediation 


Role of the Victim and Other Coparticipants. In- 
creasingly, modern VOM programs seek to give first pri- 
ority to meeting the needs of crime victims (Umbreit, 
1994). Specifically, victims are given maximum input 
into the sanction, referred for needed help and assis- 
tance, allowed to tell the offender how the crime has af- 
fected them and request information about the crime, 
and, to the greatest extent possible, are repaid for their 
losses. As shown earlier in table 1, to ensure that the vic- 
tim feels empowered, or at a minimum is not more 
abused or overwhelmed by the process, victims speak 
first in mediation sessions. While both victim and of- 
fender needs receive priority over the needs of other po- 
tential players in the community justice process (par- 
ents, relatives, other citizens), in an important sense the 
victim is also the primary client. The victim must, after 
all, consent to the process while the offender is often a 
less than willing participant (Belgrave, 1995). Hence, in 
contrast to other models, most research studies report 
that victim satisfaction with VOM has been uniformly 
high (e.g., Umbreit & Coates, 1993; Belgrave, 1995). 

Monitoring, Enforcement, and Preparation. In 
VOM, there is apparently some degree of variation be- 
tween programs in monitoring and enforcement. In 
many programs, it is common for the mediator to assist 
offender and victim in devising a schedule for repara- 
tion, and the mediator may even ask that the partici- 
pants agree to a followup meeting to review progress 
(Umbreit, 1994). In other programs, probation or diver- 
sion staff may follow up, depending on the offender's 
court status; other mediation programs may have paid 
staff who are charged with monitoring functions, or 
VOM may be one part of a larger restitution program re- 
sponsible for development and enforcement of the repar- 
ative agreement (Schneider, 1985; Belgrave, 1995). On 
the front-end, VOM practitioners are perhaps the most 
adamant of any community justice advocates about the 
importance of extensive victim and offender preparation 
before the mediation session. The most widely accepted 
model encourages extensive pre-mediation discussion 
with both offender and victim involving at least one 
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Circle 
Sentencing 


Family Group 
Conferencing 


Reparative 
Board 


Victim-Offender 
Mediation 


Who Participates? Judge, prosecutor, 
(“The Community”) defense counsel 
participate in serious 
cases. Victim(s), 
offender(s), service 
providers, support group 
present. Open to entire 
community. Justice 
Committee ensures 
participation of key 
residents. 


Coordinator identifies 
key people; close kin of 
victim and offender 
targeted, as well as 
police, social services 


Reparative Coordinator 
(probation employee); 
Community Reparative 
Board 


Mediator, victim, 
offender are standard 
participants (family and 
others allowed on rare 
occasions) 


Participates in circle and 
decisionmaking; gives 
input into eligibility of 
offender; chooses support 
group 


Victim expresses feelings 
about crime; gives input 
into reparative plan 


Input into plan sought 
by some boards; inclu- 


sion of victims currently 


rare but being encour- 
aged and considered 


Major role in decision re: 
offender obligation and 
content of reparative 
plan; express feelings 
regarding crime and 
impact 


Community Justice 
Committee 


NZ—court and Criminal 
Justice Coordinator; 
Australia & U.S.—law 
enforcement and school 
officials 


Judge 


Victim has ultimate 
right of refusal; consent 
is essential 


Role and Relationship Judge, prosecution, court 
to System officials share power 
with community, i.e., 
selection, sanctioning, 
followup; presently, 
minimal impact on court 
caseloads 


NZ—Primary process of 
hearing juvenile cases; 
required ceding of 
disposition power. Major 
impact on court case- 
loads. Australia—police 
driven. Variable impact 
on caseloads; concern 
regarding net-widening 


One of several probation 


options for eligible low- 
risk offenders with 
minimal services needs; 
plans to expand; some 
impact on caseloads 
anticipated 


Varies on continuum 
from core process in 
diversion and disposition 
to marginal programs 
with minimal impact on 
court caseloads 


Preparation Extensive work with 
offender and victim 
before circle; explain 
process and rules of 
circle 


Phone contact with all 
parties to encourage 
participation and explain 
process; NZ model 
requires offender and 
family have face-to-face 
visits 


Preservice training 
provided by boards; no 
advance preparation for 
individual hearings 


Typically face-to-face 
with victim and offender 
to explain process; some 
programs use phone 
contact 


Enforcement and Community Justice 
Monitoring Committee; judge may 
hold jail sentence as 
incentive for offender to 
comply with plan 


Unclear; police in 
Australian Wagga- 
Wagga model; 
coordinator in NZ model 


Condition of probation; 


coordinator monitors and 


brings petition of 
revocation to board, if 
necessary 


Varies; mediator may 
follow up; probation or 
other program staff may 
be responsible 


Increase community 

Sought strength and capacity to 
resolve disputes and 
prevent crime; develop 
reparative and rehabil- 
itative plan; address 
victim’s concerns and 
public safety issues; 
assign victim and 
offender support group 
responsibilities and 

identify resources 


Clarify facts of case; 
shame/denounce crime 
while affirming and 
supporting offender; 
restore victim loss; 
encourage offender 
reintegration; focus on 
“deed, not need” 


Engage and involve 
citizens in decisionmak- 
ing process; decide 
appropriate reparative 


plan for offender; require 


victim awareness 
education and other 
activities that address 
ways to avoid reoffend- 
ing in the future 


Allow victim to relay 
impact of crime to 
offender; express feelings 
and needs; victim 
satisfied with process; 
offender increase 
awareness of harm; gain 
empathy; agreement on 
reparative plan 
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face-to-face contact (Umbreit, 1994). In fact, many prac- 
titioners argue that up-front preparation is often more 
important than the session itself in bringing about a 
successful result (Umbreit & Stacy, 1996). 


Reparative Boards 


Role of the Victim and Other Coparticipants. In 
the early months of operation, victim involvement in 
most Vermont RBs has been minimal (Dooley, 1996). 
While their participation has been strongly encouraged 
by state officials who developed and now monitor the 
programs, it remains to be seen to what extent citizen 
board members will want to take on the at times de- 
manding task of contacting and engaging crime victims 
in the justice process. RBs have been informed to a 
large extent by a restorative justice model (Dooley, 
1995;1996). Moreover, the strong commitment on the 
part of some local boards to seeing that victims are re- 
paid by offenders ultimately may provide greater moti- 
vation for increasing involvement when it becomes 
more clear what value mediation, or other forms of 
victim-offender dialogue, may have in improving com- 
pletion rates (Umbreit & Coates, 1993). Boards have 
also been encouraged by administrators to refer offend- 
ers and victims to victim-offender mediation programs 
in communities where they are available and when vic- 
tims agree to participate. 

Monitoring, Enforcement, and Preparation. As 
table 2 suggests, enforcement responsibilities in the 
form of recommending revocation or termination of the 
90-day offender contract are assigned to the board 
members themselves although the final decision is ap- 
parently made by a probation administrator who may 
recommend violation to the court if conditions are not 
met or require additional corrective actions. The repar- 
ative coordinator, a probation employee, is responsible 
for monitoring contract compliance (Reparative Board 
Program Description, 1995). While monitoring proce- 
dures and policy are perhaps the most formally devel- 
oped in RBs, case preparation is apparently limited to a 
brief intake interview with the offender to gather infor- 
mation about the offense for the board. Victims may or 
may not be contacted though presumably loss informa- 
tion is required for the hearings and may be provided 
from police records via court or probation. 


Family Group Conferences 


Role of the Victim and Other Coparticipants. 
The complexity of the challenge of victim protection 
and empowerment when one moves beyond the small 
group or dyad to the larger community is even more ap- 
parent in FGCs. FGCs are perhaps the strongest of all 
the models in their potential for educating offenders 
about the harm their behavior causes to victims. From 
a restorative perspective, however, the concern is that 
the priority given to offender education will—as ap- 


pears to be the case when conferences are held with lit- 
tle or no victim input or involvement (Maxwell & Mor- 
ris, 1993; Alder & Wundersitz, 1994)—overshadow or 
trivialize the concern with meeting victim needs (Bel- 
grave, 1995; Umbreit & Zehr, 1996). In direct contrast 
to both VOM and CS, the standard protocol for FGCs 
requires that offenders speak first. This is believed to 
increase the chance that young offenders will speak at 
all in the presence of family and other adults. In addi- 
tion, speaking first is said by FGC supporters to help of- 
fenders “own” their behavior early in the session, to let 
their support group know what happened, to give the 
victim a different perspective on the crime and on the 
offender, and even put the victim at ease (McDonald et 
al., 1995).* 

The centrality of concern in FGCs with shaming and 
reintegrating offenders, however, may lead to some in- 
teresting twists in terms of how positive victim out- 
comes are conceptualized and thought to be best 
achieved. As one recent Australian attempt to evaluate 
victim outcomes illustrates, even objective observers 
may become vulnerable to giving primary focus to of- 
fender outcomes: 


Conferencing engenders in the offenders and their supporters a 
sense of shame through providing the victims with a forum to ex- 
plain directly to all experienced in the process. [Such an explana- 
tion] is sufficient for the expression of a sincere apology for the 
harm flowing from the offence. In a successful conference, the 
shame [experienced by] offenders, in turn, gives rise to the expres- 
sion of forgiveness by victims, while the outcome can provide for 
material restitution. (Strang, 1995, p. 3) (emphasis added) 


As suggested in this explanation, the essential “busi- 
ness” of the conference appears to be on getting offend- 
ers to experience shame (cf. Alder & Wundersitz, 1994). 
The “benefit” to the victim is an apology and perhaps 
material restitution. While either or both may meet the 
primary needs of many victims, other concerns may be 
neglected or not even considered. Moreover, if the ulti- 
mate motive is forgiveness for the offender, the process 
may be slanted in the direction of eliciting an apology 
from the offender, and victims may feel pressured to for- 
give the offender or become so resentful at the implica- 
tion that they should that they refuse to participate 
(Umbreit & Stacey, 1996). Others have expressed con- 
cern in FGCs about the lack of concern with victim em- 
powerment, protection against abuse or retaliation, and 
use of victims as “props” or to meet offender needs (Um- 
breit & Zehr, 1996). While victim participation and vic- 
tim satisfaction has been an ongoing problem in FGCs 
(Maxwell & Morris, 1993), it is unfair to conclude that 
most FGC advocates are not concerned with victim 
needs (see Moore & O’Connell, 1994; Braithwaite & 
Mugford, 1994). Moreover, like all such criticisms of al- 
ternative community models, the critique of FGC from 
the victim’s perspective should be made first with ref- 
erence to the extent of reparation, empowerment, and 
support available within the current, formal system 
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(Stuart, 1995b). However, as FGC models evolve, it will 
be important to examine the extent to which the prior- 
ity commitment to offender shaming and reintegration 
may diminish the capacity of FGCs to involve and at- 
tend to the needs of crime victims. 

Monitoring, Enforcement, and Preparation. 
FGCs also are responsible for preconference prepara- 
tion and play a major role in enforcement. In New 
Zealand, preparation is viewed as critical, and face-to- 
face meetings are now generally held with the offender 
and family, with phone contacts made to the victim 
(Hakiaha, 1995). In the Australian model, by contrast, 
practitioners rely primarily on phone contacts to ex- 
plain the process to both offenders and victims and ap- 
parently place much less emphasis on preconference 
preparation. This lack of preparation appears to be 
based on the belief that spontaneity is best. Some coor- 
dinators, for example, argue that hearing the victim’s 
and offender’s stories before the conference may even 
diminish the impact and focus of these stories (Umbreit 
& Stacy, 1996). Recently, however, some proponents of 
the Australian model appear to be placing greater em- 
phasis on the need for ensuring accuracy of facts, check- 
ing with participants, developing a plan, and ensuring 
that key participants and their support groups are 
present at conferences (McDonald et al., 1995). As is the 
case in courts that lack programmatic approaches to 
restitution and community service, compliance with 
reparative obligations appears to be generally left to 
the offender (Moore & O’Connell, 1994) although in the 
New Zealand model conferences can be reconvened for 
failure to comply (Maxwell & Morris, 1993). Monitoring 
and enforcement responsibilities are not made explicit 
although the Australian model appears to anticipate 
that police officers are ultimately responsible for en- 
forcement (Alder & Wundersitz, 1994). 


Circle Sentencing 


Role of Victim and Other Coparticipants. As with 
VOM, proponents of the circle sentencing process are 
concerned with protecting the victim, providing support, 
and hearing the victim’s story. In sentencing circles, after 
the prosecutor has presented the case against the of- 
fender, victims and/or their advocates generally speak 
first. In the circle this is done to avoid an “imbalanced 
focus on the offender’s issues,” which may cause the vic- 
tim to withdraw or react by challenging offenders (Stu- 
art, 1995b, p. 7). The telling of the victim’s story is viewed 
as important, not only for the victim, the offender, and 
their supporters, but also for the community as a whole. 
CS advocates may encourage a friend or relative to speak 
on behalf of the victim when he or she is not willing, but 
they emphasize the value of residents hearing the vic- 
tim’s story firsthand whenever possible (Stuart, 1995b). 

Because the process is so open and community-driven, 
however, a potential concern is that the importance given 
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to the victim’s needs and the victim’s point of view in cir- 
cle sentencing may vary widely. As appears also to occur 
in some FGCs, the seriousness of offender needs may 
slant the focus of the group to execution of the rehabilita- 
tive and offender service/support plan rather than toward 
meeting the reparative and other needs of the victim 
(Maxwell & Morris, 1993; Umbreit & Stacey, 1996). In ad- 
dition, the extent of effort required on the part of the of- 
fender before the event itself (discussed in the following 
section) may result in circles stacked with offender sup- 
porters who have little relationship to victims. Achieving 
appropriate balance between victim, offender, and com- 
munity needs and representation in the circle is a task 
left to the Community Justice Committee. In this regard, 
an innovation of CS not apparent in any of the other 
processes is the victim support group (Stuart, 1995b). 
This group is formed by the Community Justice Commit- 
tee, generally at the time the offender petitions for ad- 
mission to the circle, but may develop or be enhanced at 
any time including during the circle ceremony itself. 

Monitoring, Enforcement, and Preparation. 
Perhaps because its community empowerment and 
healing goals are most ambitious, the circle sentencing 
model appears to demand the most extensive pre- 
process preparation. The admission process generally 
requires, as a condition of admission to a circle, that an 
offender petition the Community Justice Committee, 
visit an elder or other respected community member for 
a conference to begin work on a reparative plan which 
may involve some restitution to the victim and commu- 
nity service, and identify a community support group 
(Stuart, 1995b). While circles may be convened in some 
cases without these requirements being met (with the 
special approval of the Community Justice Committee), 
the preconference process is generally viewed as a 
screening device and a key indicator to circle partici- 
pants that the offender is serious about personal 
change. Hence, it is not uncommon that conferences are 
canceled or postponed when these steps have not been 
taken (Stuart, 1995b). When the preliminary screening 
process works well and offenders meet the preconfer- 
ence obligations, however, a circle sentencing session 
can actually seem less like a hearing about disposi- 
tional requirements than a celebration of the offender’s 
progress, as well as an opportunity for victims and of- 
fenders to tell their stories. 

This preparation and support on the front end ap- 
pears also to extend to follow up on the back end. In this 
regard, monitoring and enforcement of the conditions of 
the circle sentence, which often include an extensive 
list of reparative responsibilities, treatment require- 
ments, and (in Aboriginal communities) traditional 
healing and community building rituals, is assigned to 
the circle participants. Offender and victim support 
groups formed through the Community Justice Com- 
mittee also monitor offenders and advocate for victims 
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to ensure that agreements made within the circle are 
carried out. In the case of sentencing circles, agree- 
ments are subject to review by a judge, who will ask for 
routine reports from the justice committee and the sup- 
port groups. Judges may strengthen the enforcement 
process at the conclusion of the circle by assigning or 
reaffirming the assignment of community monitoring 
responsibilities and may withhold a final decision 
about jail terms or other sanctions pending completion 
of obligations to be verified at the followup hearing. 


Discussion 


“So we make mistakes—can you say—you (the current system) 
don’t make mistakes .. . if you don’t think you do, walk through our 
community, every family will have something to teach you... . By 
getting involved, by all of us taking responsibility, it is not that we 
won't make mistakes. . . . But we would be doing it together, as a 
community, instead of having it done to us. We need to find peace 
within our lives . . . in our communities. We need to make real dif- 
ferences in the way people act and the way we treat others. ... Only 
if we empower them and support them can they break out of this 
trap.” (Rose Couch, community justice coordinator, Kwanlin Dun 
First Nations, Yukon, Canada, cited in Stuart, 1995b) 


The perpetual absence of “the community in commu- 
nity corrections,” either as a target of intervention or as 
a coparticipant in the justice process (e.g. Byrne, 1989; 
Clear, 1996), may be due in part to the inability to iden- 
tify meaningful roles for citizens in sanctioning crime. 
This article has described four alternative community 
decisionmaking models and contrasted the way each 
defines and operationalizes the role of citizens and com- 
munity groups in the response to crime. As illustrated 
by the examples of the Vermont Reparative Boards and 
as a growing number of community justice initiatives 
being initiated and led by corrections departments in 
states such as Minnesota and Maine indicate (Pranis, 
1995; Maine Council of Churches, 1996), such citizen in- 
volvement in community sanctioning processes may 
have significant implications for community correc- 
tions. In the processes discussed here, there appears to 
be significant potential for changing the current dy- 
namic in which the community is viewed by justice 
agencies as a passive participant. When probation and 
parole professionals can identify citizens willing to par- 
ticipate in a community sanctioning process, they may 
also have identified a small support group willing to as- 
sist with offender reintegration as well as victim sup- 
port. 


“Riding the Wave”: Critical Issues in Community 
Justice Decisionmaking 


As restorative and community justice decisionmak- 
ing assumes an ever higher profile at senior govern- 
mental policy levels, there are a number of critical is- 
sues which must be addressed. Because these new 
decisionmaking structures and processes, like all crim- 
inal justice innovations, are likely to come under close 


scrutiny, the failure to address several concerns could 
prove fatal. 

The need to evaluate community justice deci- 
sionmaking initiatives. Despite the proliferation of 
restorative and community justice programs, there is a 
paucity of evaluation research which would provide an 
empirical basis for determining whether these initia- 
tives are successful in achieving their stated objectives. 
Critics of circle sentencing (c.f. LaPrairie, 1994), for ex- 
ample, point out that there have been no empirical 
analyses of the extent to which sentencing circles pre- 
vent and/or reduce crime and disorder in communities 
or whether sentencing circles function to reduce recid- 
ivism rates among offenders processed through the 
circles. In an extensive critique of circle sentencing 
LaPrairie (1994, pp. 82-83) states: 


It has been claimed that sentencing circles have the following ben- 
efits: (a) they reduce recidivism, (b) prevent crime, (c) reduce costs, 
(d) advance the interests of victims, and (e) promote solidarity 
among community members. These are all measurable and should 
be put to the empirical test. 


Many restorative and community justice initiatives 
have objectives that are far more holistic than tradi- 
tional crime control responses, which have typically uti- 
lized recidivism rates as a primary outcome measure. 
An evaluative framework for these approaches would, 
therefore, have to include measurable criteria to assess 
outcomes of “community empowerment and solidarity,” 
“victim interests,” and “crime prevention.” The relative 
importance assigned to such outcomes as community 
and victim involvement, offender shaming, reparation 
to victims, dispute resolution, and healing will also de- 
termine how one gauges the effectiveness of any model. 
However, as new, more appropriate standards emerge 
for evaluating the impact of community justice, the 
most important concern, as suggested by the quote 
from one of the key practitioners of community justice 
at the beginning of this section, is that the basis for 
comparison be the reality of the current system rather 
than an idealized version of its performance. 

Discretionary Decisionmaking: Ensuring Ac- 
countability in Community Justice. The community 
justice decisionmaking models discussed in this article 
are often proposed as alternatives to the legal-procedural 
approach to dispositions and sanctioning assumed by the 
formal justice process. However, the capacity to deter- 
mine guilt or innocence has not been developed within 
these models as it has in the formal criminal justice sys- 
tem. Further, concerns have been raised as to the mech- 
anisms of accountability in community justice decision- 
making. Griffiths and Hamilton (1996, pp. 187-188), in 
considering the development of justice programs in Abo- 
riginal communities, have therefore cautioned: 


Care must be taken to ensure that family and kinship networks 
and the community power hierarchy do not compromise the ad- 
ministration of justice. As in any community, there is a danger of a 
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tyranny of community in which certain individuals and groups of 
residents, particularly those who are members of vulnerable 
groups, find themselves at the mercy of those in positions of power 
and influence. 


The often dramatic and dysfunctional power differ- 
entials within communities may make true participa- 
tory justice difficult to achieve and may instead pro- 
duce harmful side effects in some settings (Griffiths & 
Hamilton, 1996). Ironically, those communities most in 
need of holistic, restorative-based justice programs that 
encourage community residents to become involved in 
the disposition and sanctioning process are often pre- 
cisely those communities that are the most dysfunc- 
tional and may have only limited interest in and/or ca- 
pacity for such involvement. Specific attention must be 
given to the development of strategies for empowering 
communities and recruiting and retaining the partici- 
pation of community residents. 

Protecting the Rights and Needs of Crime Vic- 
tims. Ensuring that the rights of victims are protected is 
a critical, but potentially divisive, issue in any community 
justice process. While victim alienation and exclusion 
from the formal justice system has been a primary cata- 
lyst in the search for alternative forums for responding to 
crime and disorder (e.g., Young, 1995; Umbreit, 1994), 
concern has been expressed by many observers that com- 
munity justice decisionmaking models may not give ade- 
quate attention to the rights and needs of vulnerable 
groups, particularly women and female adolescents. 

In Canada, Aboriginal women have voiced concerns 
about the high rates of sexual and physical abuse in 
communities and have questioned whether local justice 
initiatives can provide adequate present and future 
protection for victims (Griffiths & Hamilton, 1996). Ad- 
ditional concerns as to whether the sanctions imposed 
on offenders by community justice structures were ap- 
propriate also have been voiced. In a study of violence 
against women in the Canadian Northwest Territories, 
Peterson (1992, p. 75) found that Aboriginal and Inuit 
women were concerned about the attitudes toward vio- 
lence held by community residents and how this would 
impact the operation of community justice initiatives: 
“(T}here can be differences that develop along genera- 
tional lines . . . older people may evidence a tolerance of 
violence against women that is no longer acceptable to 
young women.” Unfortunately, the failure to address 
these critical points has led to situations in which com- 
munity justice initiatives undertaken by Aboriginal 
bands have been first criticized by Aboriginal women 
and then discredited in their entirety. 

The Formal Justice System: Collaboration or 
Cooptation? A critical issue surrounding the develop- 
ment and implementation of community justice deci- 
sion making models is “who controls the agenda?” Tra- 
ditionally, the formal justice system has maintained a 
tight rein on initiatives that have been designed as “al- 
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ternatives” to the criminal justice process. This is evi- 
dent in the origins and evolution of youth and adult di- 
version programs, which appear to have become an- 
other appendage to the formal justice process. The 
inability or unwillingness of decisionmakers in the for- 
mal criminal justice system to share power with com- 
munities is likely to result in net widening, rather than 
the development of more effective alternative decision- 
making processes (Blomberg, 1983; Polk, 1994). 

If the new decisionmaking models follow the pattern 
of development of earlier neighborhood dispute resolu- 
tion—and to a lesser extent the pattern of VOM as the 
oldest of the new models—one would anticipate a sig- 
nificant addition to the richness and diversity possible 
in alternative sanctioning but little impact on the for- 
mal system. Both VOM and FGCs (with the exceptions 
of those in New Zealand) are ultimately dependent on 
system decisionmakers for referrals, and the potential 
for power sharing is minimal. If these models are to 
avoid these now traditional fates for such programs, 
community advocates will need to begin to work with 
sympathetic justice professionals who are also commit- 
ted to community-driven systemic reform in what have 
become intransigent, top-down, rule-driven criminal 
justice bureaucracies. 

But while a primary objective of proponents of com- 
munity justice decisionmaking is to have such initia- 
tives institutionalized as part of the justice process, the 
danger is that system control will lead to the top-down 
development of generic models of community decision- 
making. Hence, the degree of institutionalization that 
some of these approaches have been able to achieve in 
a relatively short time and the rather dramatic results 
in terms of system/community collaboration (especially 
in CS) that appear to be possible is both promising and 
risky. While the high profile given to community justice 
initiatives may result in grant funding for research and 
programs, such system support is no guarantee of long- 
term impact of the type envisioned in the community 
and restorative justice literature. Moreover, in the ab- 
sence of substantive community input at the design 
and implementation phases of specific initiatives, this 
administrative focus may even result in cooptation or 
watering down of these approaches in ways that ulti- 
mately function to undermine the philosophy and ob- 
jectives of community justice initiatives (Van Ness, 
1993). From a community justice perspective, perhaps 
the biggest challenge to reparative boards, for example, 
is the fact that they have been implemented in the sys- 
tem itself. On the one hand, RBs may have the greatest 
potential for significant impact on the response of the 
formal system to nonviolent crimes. Moreover, the com- 
mitment of administrators to local control may also re- 
sult in the community assuming and demanding a 
broader mandate. On the other hand, as a creation of 
the corrections bureaucracy, RBs may expect to be at 
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the center of an ongoing struggle between efforts to 
give greater power and autonomy to citizens and the 
needs of the system to maintain control or ensure sys- 
tem accountability. Ultimately, board members also 
may be challenged to decide the extent to which their 
primary client is the community or probation and the 
court system. 

In this regard, of the four models, circle sentencing 
appears most advanced in an implicit continuum of the 
importance given to the decisionmaking role of commu- 
nities. As such, this model provides the most complete 
example of power sharing in its placement of neighbor- 
hood residents in the gatekeeper role (see table 2). Act- 
ing through the Community Justice Committee, the 
community is clearly the “driver” in determining which 
offenders will be admitted to the circle. Eligibility in cir- 
cles is apparently limited only by the ability of the of- 
fender to demonstrate to the Community Justice Com- 
mittee her or his sincerity and willingness to change. 
Surprisingly, the most promising lesson of circle sen- 
tencing has been that when given decisionmaking 
power, neighborhood residents often choose to include 
the most, rather than the least, serious offenders in 
community justice processes (Stuart, 1995b; Griffiths & 
Hamilton, 1996). As a result, however, courts and other 
agencies in Canadian communities experimenting with 
circle sentencing have experienced ongoing tension 
over the extent to which power sharing with the com- 
munity should be limited and whether statutes are 
being violated. 


Implications and Conclusions 


Systemic reform toward community justice must not 
begin and end with new programs or staff positions, but 
with new values which articulate new roles for victims, 
offenders, and communities as both clients and co- 
participants in the justice process, and, accordingly, cre- 
ate and perpetuate new decisionmaking models that 
meet their needs for meaningful involvement. As is fun- 
damental to the principals and values of restorative 
justice, the capacity of these models to impact and even 
transform formal justice decisionmaking, and ulti- 
mately correctional practices, seems to lie in the poten- 
tial power of these co-participants, if fully engaged in 
meaningful decisionmaking processes. For this to occur, 
however, a rather dramatic change must also occur in 
the role of professionals from one of sole decisionmaker, 
to one of facilitator of community involvement and re- 
source to the community (Bazemore & Schiff, 1996). 

One limitation of this article has been that in de- 
scribing these four processes as independent models, 
we have perhaps exaggerated distinctions between 
processes that are in fact borrowing insights from each 
other as they are adapted to meet local needs. Hence, it 
is important not to impose restrictive definitions on 
what is clearly a dynamic and evolving movement. 


However, a primary purpose of this article has been to 
provide a general framework for describing the dimen- 
sions of community justice decisionmaking in order to 
avoid indiscriminate and arbitrary, all inclusive, group- 
ings of programs and practices under what are, for the 
most part, ill-defined terms such as “community jus- 
tice.” The importance of such comparative discussions 
at this relatively early stage of the development of the 
various programs and strategies is to highlight similar- 
ities and differences across the four emerging models 
and to prevent, or at least minimize, the “community- 
policing syndrome”: the widespread application (and 
misapplication) of a generic term to a broad range of 
initiatives without a clear understanding of the differ- 
ences among interventions or benchmark criteria that 
can be used to assess consistency with fundamental 
principles (e.g., Mastrosky & Ritti, 1995). In the ab- 
sence of an effort to distinguish what should and should 
not be included under the umbrella of community and 
restorative justice, and to further define success in 
these interventions, a unique and valuable opportunity 
to develop more effective methods for enhancing citizen 
involvement in the response to crime and disorder will 
have been missed. 


NOTES 


‘The most concrete impact in the U.S. can be seen in Vermont it- 
self, where reparative boards based on the restorative justice per- 
spective are now state policy. Other states that have adopted restora- 
tive justice as the mission for their corrections departments include 
Minnesota and Maine. State juvenile justice systems in Pennsyl- 
vania, Florida, New Mexico, and Montana, among others, have 
adopted restorative justice principles in policy or statute. In the US., 
a series of high-level work group meetings have recently been held 
within the Office of Justice Programs at the request of the Attorney 
General, which in turn have sparked several national and cross- 
national forums on community and restorative justice (NIJ, 1996a; 
Robinson, 1996). 


*For the remainder of this article, we use, for convenience, the 
generic term “community justice” to describe this overall movement 
and set of philosophies. However, this does not reflect a preference for 
this term, and, in fact, as the discussion here suggests, community 
justice may well be too broad to reflect the more specific influence of 
restorative justice on decisionmaking models. While restorative jus- 
tice, or community restorative justice, thus more accurately may 
characterize the interventions of interest here, the issue of terminol- 
ogy is somewhat political and often less relevant than the nature of 
the interventions being described. Community justice also is fre- 
quently associated in Canada with a political transfer of justice deci- 
sionmaking power to local communities or indigenous groups (Depew, 
1994; Griffiths & Hamilton, 1996). 


°*The original group of neighborhood dispute resolution centers dif- 
fered from the new models in that they generally dealt with a more 
narrow range of cases, focusing primarily on domestic and neighbor- 
hood disputes rather than crimes per se and also appear to have been 
motivated primarily by an attempt to relieve overcrowded court dock- 
ets (Garafalo & Connelly, 1980). 


‘Critics of this approach suggest that it is symbolically important 
that the victim speak first, and one compromise that has been pro- 
posed gives the victim a choice of whether he or she precedes or fol- 
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lows the offender (Umbreit & Stacey, 1996). FGC advocates argue 
that the facilitator can avoid situations in which an offender speak- 
ing first might anger a victim by a less than repentant, or less than 
accurate, portrayal of the incident by coaching the offender and pos- 
sibly challenging aspects of the offender’s story in advance. Facilita- 
tors are also encouraged to prepare the victim for what he or she may 
feel is an unfair account of the incident by the offender (Moore & 
O’Connell, 1995). 
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An Effective Supervision Strategy for 
Substance-Abusing Offenders 


By SAM ToRRES, PH.D. 
Associate Professor, Department of Criminal Justice, Long Beach State University, and 


HIS IS the third of three articles on the supervi- 
sion of substance-abusing offenders. The first of 
this series, “Should Corrections Treat or Punish 
Substance-Abusing Criminals?,” presents persuasive 
research that casts serious doubt on the medical model 
of substance abuse as loss of control (Torres, 1996a). Al- 
though I acknowledge the limitations of social science 
research because the conclusions of almost any study 
can be contradicted by other research, I nonetheless 
conclude that a considerable body of research does not 
support the medical modei of maladaptive behavior as 
pathology. 

In the first article I note that the medical model is an 
ineffectual approach which has no place in the supervi- 
sion of substance-abusing offenders. I conclude that 
people are able to choose whether or not to continue 
their substance-abusing behavior, even while I ac- 
knowledge that disparate economic, social, psychologi- 
cal, and biological conditions place individuals at a 
higher or lower risk of substance abuse and criminality. 

For the probation officer, the most effective approach 
in supervising the substance-abusing offender is to set 
explicit limits, to inform the probationer/parolee of the 
consequences for noncompliance, and to be prepared to 
enforce the limits in case of violations. The preferred 
course of action for many, if not most, users is place- 
ment in a therapeutic community, with credible threats 
and coercion if necessary. If the probation officer con- 
cludes that such placement is not needed, then a sys- 
tem of graduated sanctions or consequences is appro- 
priate for technical violations such as “dirty” tests. 

In the second article of this series, “The Use of a 
Credible Drug Testing Program for Accountability and 
Intervention,” I observe that a growing body of litera- 
ture now demonstrates that offenders coerced into 
treatment have higher long-term recovery rates than 
those who enter voluntarily and that drug treatment is 
associated with significant reductions in criminality, 
drug use, and other lifestyle problems (Torres, 1996b). 

Within the criminal justice system, coercion and 
threats of incarceration are appropriate means of in- 
ducing offenders with substance abuse problems to 
enter a therapeutic community or other treatment pro- 
gram in lieu of incarceration. If coercion is to be effec- 
tive, however, the offender must perceive the threats as 
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credible. A probation officer who repeatedly threatens 
an offender with a violation or prison if he or she uses 
drugs will have no significant impact if the user/abuser 
can “beat” the test. 

In the second article I stress the importance of a reli- 
able drug detection program in holding offenders ac- 
countable for their decision to use drugs. Early detec- 
tion is critical if the probation officer is to intervene 
swiftly and decisively. In that article I discuss the ele- 
ments of the sophisticated and aggressive drug testing 
program implemented by the federal probation office in 
the Central District of California, with headquarters in 
Los Angeles. 

The first and second articles set the foundation for an 
effective supervision policy, the focus of the third and 
final article of this three-part series. Probation depart- 
ments should clearly define the philosophy to be fol- 
lowed in supervising substance abusers. This task will 
be problematic because every agency has officers who 
subscribe to opposing philosophies, and officers often 
hold fiercely to their positions. Nonetheless, this step is 
necessary in formulating an effective strategy. Failure to 
articulate a clear-cut philosophy will result in the situa- 
tion that exists in many probation and parole agencies 
today, in which all officers go their own way and make 
decisions based on their own orientation. Some may see 
merit in this approach, but the gross disparity that in- 
evitably results will lead to serious credibility problems, 
which contribute in turn to ineffectiveness. 

In addition, probation departments should have in 
place procedures for implementing the policy state- 
ments regarding violations that stem from drug use 
and failure to report for testing. These policy state- 
ments, outlining the range of possible actions, will be 
consistent with the philosophical orientation of the 
agency or the court. Staff training is critical in explain- 
ing to officers the rationale for a particular orientation 
and in describing policy implementation. Input from 
staff members throughout the development of a policy 
statement will encourage support for the final plan. 

Beginning in the mid-1970s, under the direction of 
the chief U.S. probation officer, the Central District of 
California (CDC) began to develop a supervision strat- 
egy based on the principles outlined above. During the 
past 20 years, probation officers from districts through- 
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out the United States have called and visited the CDC 
to observe the program at first hand. One district, the 
Northern District of California (NDC), established a 
drug testing program modeled on the CDC program 
after officers observed its operation for several days. 
US. Probation Officer Frederick Chavaria (NDC) de- 
scribes the phase/sanction program designed largely 
according to the CDC model: 


It is assumed that every case which has been designated drug af- 
tercare (DAC), if not already addicted, has the potential to become 
addicted and requires a treatment strategy aimed at deterring ad- 
diction. The district’s premise is that the recreational user will be 
discouraged from using drugs because the risks are too great, 
whereas the serious abuser will have two choices: either accept the 
responsibility to combat addiction or suffer the consequences. To 
give structure to its philosophy, the district designed a 1-year 
phase/sanction DAC supervision protocol. The purpose of the 
phase/sanction system is two-fold: 1) to foster the reputation that 
drug use would not be tolerated in the Northern District of Cali- 
fornia and 2) to offer support and the very best drug treatment to 
any client who wishes to remain drug-free. (Chavaria, 1992, p. 50) 


A key CDC element was also incorporated into the 
NDC program. In describing this program, Chavaria 
states that “the client is confronted with clearly defined 
and unavoidable consequences (sanctions) for program 
noncompliance and/or drug use. However, the offender 
is also introduced to a program of drug treatment 
which will allow him or her to assume a clean and sober 
lifestyle” (1992, p. 51). In keeping with the CDC’s philo- 
sophical statement, Chavaria concludes, “[I]f there is to 
be failure, let it be the client’s, for the probation officer 
will have provided both the environment and [the] op- 
portunity for intervention to occur” (1992, p. 51). 

Several well-known criminologists are only now be- 
ginning to recommend the strategy that the CDC has 
followed for almost 20 years (Kleiman, 1996; Petersilia, 
1996; Wilson, 1995). In an essay written for The Ameri- 
can Enterprise, Wilson says that “one way to make [of- 
fenders] motivated is coercion” (p. 49). 

In this short essay, Wilson seems to be suggesting a 
new strategy for dealing with drug offenders. He agrees 
with several researchers who proposed subjecting pro- 
bationers and parolees to frequent random drug tests, 
with modest but increasingly severe sanctions if they 
fail the tests. Wilson implies incorrectly that this strat- 
egy is new; he is entirely mistaken when he states that 
“such a program has been tried on a pilot basis, but 
never in a large jurisdiction for an extended period of 
time.” He concludes that “in order for this to be done, 
probation, parole, and police officers would need to be- 
come aggressive about identifying and testing drug- 
abusing convicts, judges would need to respond crisply 
to those who failed the tests and correctional authori- 
ties would need to create a graduated set of sanctions” 
(1995, p. 49). 

_ Tronically, the program that Wilson is recommending 
has been in place in the Central District of California, 


headquartered in the federal courthouse at Los Ange- 
les. The University of California at Los Angeles 
(UCLA), where Professor Wilson teaches, is in the heart 
of this district. 

Petersilia and Turner (1993, pp. 281-335) report that 
recidivism was reduced 20 percent to 30 percent in pro- 
grams in which offenders both received surveillance (e.g., 
drug tests) and participated in relevant treatment. Pe- 
tersilia (1996, p. 489) presents rather solid empirical ev- 
idence that recidivism is reduced by ordering offenders 
into treatment and making them participate. She advo- 
cates a program combining treatment with heavy doses 
of surveillance and believes that such an approach may 
have a more punitive effect than prison (p. 491). Peter- 
silia also points out that drug offenders under criminal 
justice supervision stay in treatment longer, thereby in- 
creasing positive treatment outcomes. Research has not 
borne out the claim that individuals forced into treat- 
ment by the courts will not be successful; in fact, just the 
opposite is true. The largest study of drug treatment out- 
comes, the Treatment Outcomes Program Study (TOPS), 
found that criminal justice clients stayed in treatment 
longer than clients with no justice system involvement 
and consequently had higher than average success rates 
(Petersilia, 1996, p. 493). 

In a recent California study, Gerstein et al. (1994) 
concluded that treatment and recovery programs are a 
good investment. They report that treatment is cost- 
effective: For every dollar spent on treating substance 
abuse (drugs or alcohol), the State of California saved 
$7 through reductions in crime and health care costs. 
This study found that each day of treatment paid for it- 
self on the day when treatment was received (p. 33). 
Mark Kleiman (1996), a professor of policy studies at 
UCLA's Graduate School of Public Policy and Social Re- 
search, remarked in a recent editorial in the Los Ange- 
les Times that one of the worst things about drug policy 
today is that Americans keep looking somewhere else 
for the solution. To solve our drug problem, Kleiman be- 
lieves that a combination of prevention education, en- 
forcement, and treatment is needed. 

Successful supervision of substance abusers will com- 
bine treatment and surveillance. Some academicians 
are only now proclaiming this strategy as new and suc- 
cessful, but for the CDC, this approach is long estab- 
lished and refined. Using this strategy, the CDC has 
been as effective as a criminal justice agency can be 
with this most difficult class of criminal! offenders. 


Background 


In the mid-1970s the CDC recognized the tremen- 
dous disparity in probation officers’ responses to illegal 
drug use among offenders under supervision. During 
this developmental period a substance abuse commit- 
tee identified the need for specialized caseloads of drug 
aftercare offenders. In a 1978 memorandum to man- 
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agement, committee members presented a mission 
statement to develop a policy “to aid in the reduction of 
the incidence of drug use and of crime on the part of the 
drug abusing criminal offender” (Fisher, memorandum, 
1978, p. 1). 

The committee members supported a “triadic ap- 
proach” of “third sector” organization involving the 
treatment agency, the offender, and the probation offi- 
cer in a mutually accepted plan of action. The commit- 
tee recommended intensive training for staff members 
interested in specialized drug caseloads, with the goal 
of placing one drug specialist in each supervision unit. 

The group, however, failed to reach unanimous agree- 
ment on the concept of definite steps to be taken in case 
of violation. The committee reported that “there re- 
mains concern that discretion not be removed from the 
probation officer in making the final decision in the ap- 
propriate course of action to follow. Totally mechanistic 
approaches seldom prove effective, since individual dif- 
ferences are not considered” (Fisher, memorandum, 
1978, p. 2). 

Almost 20 years ago, then, the CDC struggled to find 
a balance between excessive disparity in handling drug 
aftercare violations and a rigid approach that allowed 
little discretion to consider individual circumstances. 
This middle ground was not reached without consider- 
able discord. Officers in the 1970s were deeply embed- 
ded in the rehabilitation tradition. Any policy aimed at 
reducing disparity and implementing some degree of 
uniformity and consistency was certain to generate crit- 
icism and even outward hostility; many officers feared 
that such a policy would ignore the positivistic princi- 
ple of differing causative factors and the need for indi- 
vidualized treatment plans established by the proba- 
tion officer, who knows the client best. Thus any 
attempt to reduce discretion produced opposition. 


CDC Substance Abuse Policy 


By the early 1980s, however, the CDC had established 
a definitive substance abuse policy. I present it here in 
its entirety because it forms the basis for the supervi- 
sion approach that has been in use for almost 20 years: 


One does not volunteer for addiction but few persons become ad- 
dicted unless they do so of their own volition. The CD/CA does not 
support the popular notion that addiction is a disease or medical 
problem. Drug abuse leading to negative effects or even to disease 
is not in itself a disease. Actually, diseases neither start nor stop 
because one wants them to. A variety of treatment modalities over 
the years have shown, repeatedly, that addiction does not termi- 
nate unless the addict makes the decision. The “cause” or “cure” for 
a disease is never a decision—drug use is not a disease. 


Although certain social problems, such as: employment, limited ed- 
ucation, broken homes, poor environment, etc., may contribute to 
drug use, the direct relationship has not been demonstrated. The 
vast majority of persons exposed to these social problems do not 
become drug addicts. The addict initially tries narcotics in the con- 
text of social influence, the desire of an altered state and avail- 
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ability of the narcotic. The experience is repeated over a number of 
trials because it is psychologically, socially and physically reinforc- 
ing. It is not then difficult to establish a pleasurable habit or psy- 
chological dependence, leading to physical addiction. 


Deterministic causal theories of criminology have resulted in 
many programs, which have provided treatment services to the ad- 
dict. The literature reflects that these programs have generally 
been unsuccessful in “curing” addiction. 


In this district, the problem of illegal drug use is first confronted 
from a legal perspective. The use of illegal drugs is a violation of 
the law and also is a violation of the conditions of probation and 
parole. Further, it is felt that the addict will not benefit from any 
other services until he is free of narcotics. The probation officer 
may then focus his attention on other needs the client may have, 
such as: employment, skills and education. 


Through a “total abstinence” approach, the district’s primary goal, 
as it relates to drug abuse, is the protection of the community and 
the addict. This goal is the primary focus for two reasons: 


1. Reducing personal and property crimes stemming from drug 
abuse. 


2. Alleviating overdose, various medical complications, additional 
arrests and convictions, and reduced abilities resulting from 
drug abuse. 


This goal can be accomplished in the following ways: 


1. The user making the decision to abstain from drug use in the 
open community; 


2. Drug abstinence enforced through placement in a drug-free res- 
idential program; 


3. Returning the client to an institution. 


The key to successful accomplishment of this goal is the presence 
of a sophisticated drug-use detection program which utilizes urine 
drug testing, along with physical examinations, to the extent that 
detection of illegal drug use communicates to our clients that they 
cannot use without our knowledge and that their use will consis- 
tently be followed by negative sanctions, up to and including pos- 
sible reinstitutionalization. 


The CD/CA believes that the addict’s clear knowledge that illegal 
drug use will probably be detected and will be followed by negative 
sanctions, including reinstitutionalization, will provide a signifi- 
cant percentage of drug clients with the motivation to remain 
drug-free. The addict whose behavior is not modified by this clear 
knowledge will have the experience of facing the consequences of 
his behavior, which may, when he has returned to the community, 
deter him from further drug use. Concurrently, while assuring that 
the client is maintaining total abstinence, it is the responsibility of 
the probation officer to assist these clients with any other non- 
drug related problems. 


The above philosophy, as stated, generates a number of implica- 
tions for caseload management and casework implementation: 


1. The probation officer does not remove from the client the re- 
sponsibility for his drug use. It will be the policy of the CD/CA to 
take action on every incidence of illegal drug use. 
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2.In our departure from the medical model, we communicate to 
the client his ability to remain drug-free and our expectation for 
his success. 


3. The probation officer will carefully structure the client regard- 
ing the district’s total abstinence policy. That policy leaves the 
client to decide whether he will be drug-free in the community, 
in a residential program, or in custody. 


4. Rapid detection from urine drug testing and physical examina- 
tions will allow the probation officer to intervene immediately 
and prevent the client from reverting to patterns of criminal be- 
havior associated with drug use. This is diligently pursued, as it 
is in the best interest of the community as well as the client. 


5. A total abstinence policy significantly reduces the occasion of the 
client maintaining contact with other clients who would other- 
wise be using drugs and seeking companionship in that activity. 


The district’s total-abstinence policy, with its theoretical underpin- 
nings and implications, provides a sound, workable and effective 
approach to the complex, multifaceted problem of substance abuse. 
It is hoped that this statement, when combined with specific in- 
structions for implementation, will equip the office with clear and 
consistent guidelines (U.S. Probation Office, 1981, App. 415, p. A- 
400-61). 


In summary, the CDC opposes the traditional view of 
addiction, in which drug use is regarded as a matter of 
pathology rather than choice. It follows a policy of total 
abstinence with predictable consequences for drug use. 
Although the individual officer retains the discretion to 
determine the appropriate sanction, the policy clearly 
requires that some consequence follow any incident of 
drug use; the preferred action is placement in a thera- 
peutic community. A sophisticated drug detection pro- 
gram is considered critical in identifying offenders who 
are using drugs, in order to intervene as early as possi- 
ble and to prevent new criminal conduct. Surveillance 
is a major component of the CDC approach, but the pro- 
bation officer is also expected to “focus his attention on 
other needs the client may have” (U.S. Probation Office, 
1981, App. 415, p. A-400-61). 

Throughout the 1980s, increasing emphasis on drug- 
abusing criminals resulted in substantial increases in 
drug aftercare cases. In late 1987 officers were permit- 
ted, with the supervisor’s approval, to submit a violation 
report with a recommendation of “no action at this time.” 
Today, while drug specialists’ caseload demands continue 
to escalate, the CDC strives to maintain a policy of total 
abstinence with certain and predictable consequences for 
drug use. With this approach the CDC endeavors to hold 
offenders responsible for their decision to use drugs. Si- 
multaneously the agency encourages (through coercion 
and threats, if necessary) participation in some form of 
drug treatment, preferably residential. 

After the officer verifies the substance abuse order, a 
program plan, a form for release of confidential infor- 
mation, and an offender case summary report are for- 
warded to the aftercare provider for the intake inter- 
view. The officer reviews the case file and determines 


the offender’s risk category; this is used later to deter- 
mine the level of surveillance provided upon suspen- 
sion or completion of formal testing. Officers are pro- 
vided with guidelines for deciding on the risk category. 
The high-risk category includes offenders with a 
recorded history of significant substance abuse, docu- 
mented gang affiliation within the past 10 years, or a 
violent or predatory criminal history. Low-risk offend- 
ers have no significant history of substance abuse or ev- 
idence of abuse within the past 5 years. 


Phases of Substance Abuse Testing 


Phases are used to establish the level of testing for 
each offender and the length of time at each level. Phase 
I, the highest level, requires a minimum of six collections 
per month. Most often, however, the offender is tested 
eight times per month, or an average of twice per week. 
Offenders are subject to random testing 7 days a week 
including weekends. In fact, weekends and Mondays are 
perhaps the most crucial times to test. Tests also may be 
administered “back to back,” meaning that an offender 
may be tested 2 days in a row. All offenders must be 
placed initially in Phase I: High-risk individuals are re- 
quired to remain in this phase for at least 4 months and 
low-risk offenders for at least 2 months. 

In Phase II at least four random drug tests per 
month are required, but generally five tests are con- 
ducted each month. High-risk offenders must remain in 
Phase II for at least 4 months; low-risk offenders may 
be moved to Phase III after 2 months. 

In Phase III, the last phase of structured testing, at 
least two random urine drug tests per month are re- 
quired, but the aftercare provider usually makes three 
tests. All offenders must remain in this phase for at 
least 4 months. A high-risk offender therefore can com- 
plete structured testing in as little as 12 months if he or 
she remains drug-free, reports for testing as directed, 
and does not attempt to dilute the urine specimens. 

Structured drug testing is suspended after it is de- 
termined that treatment services are no longer neces- 
sary. Yet because many offenders revert to using drugs 
as soon as they are no longer required to test, monitor- 
ing continues after suspension. 

As noted above, the CDC employs the risk categories 
to determine the level of testing upon suspension. Three 
suspension phases are used to determine the extent of 
testing after an offender completes the formal drug af- 
tercare program administered by the contract provider. 


Phases of Suspension 


A high-risk offender must be placed in Phase IV for at 
least 4 months while a low-risk offender will remain at 
least 2 months. This level of testing requires a random 
drug test at least once a month. In Phase V, offenders 
are required to test not less than once per quarter; high- 
risk offenders remain at this level for the balance of su- 
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pervision, and low-risk offenders remain for at least 6 
months. In Phase VI, the last phase of suspended test- 
ing, the probation officer administers a drug test as 
needed or upon evidence of drug use. High-risk offend- 
ers are ineligible for placement in this phase; low-risk 
offenders, however, may be placed in this phase at any 
time for the balance of their supervision term. 


Travel 


Travel requests from offenders in substance abuse 
treatment programs are denied, unless there is a com- 
pelling reason to grant them, during the initial 120 
days of aftercare supervision, pending action regarding 
a positive test or other testing problems, during periods 
of unemployment, unless all supervision conditions are 
in full compliance, and pending action on unresolved 
law enforcement contacts. 

Violations 

Officers are required to report all use of drugs, alco- 
hol, and illicit use of prescription drugs to the court or 
the U.S. Parole Commission. The CDC handbook in- 
structs officers to notify the court within 15 working 
days and the U.S. Parole Commission within 10 work- 
ing days. An exception to this rule involves a positive 
test at intake: An initial positive test at intake may be 
held in abeyance pending a 60-day monitoring period, 
which is utilized to establish treatment, to retest a con- 
tested positive result, or to place and stabilize an of- 
fender in a residential treatment program. 

Failures to report for drug testing and/or stalls are 
reported to the proper authority after three occurrences 
within a 6-month period. An officer, however, may initi- 
ate violation proceedings before the third incident if 
this is deemed necessary. The officer also is required to 
report to the court or the Parole Commission when the 
offender has submitted his or her third diluted speci- 
men within a 6-month period. In a test revealing low 
specific gravity, a diluted specimen measures less than 
1.010 on the clinical refractometer used by the treat- 
ment provider. 

The CDC has established guidelines requiring a pol- 
icy of total abstinence from illegal drugs, alcohol, and 
abuse of prescription medication. Although it has es- 
tablished a policy requiring officers to report any inci- 
dent of illegal drug use to the court or the U.S. Parole 
Commission, it has left the specific consequence and/or 
recommendation to the discretion of the officer and his 
or her supervisor. It is expected, however, that the offi- 
cer will impose some sanction and will hold the offender 
accountable for his or her drug use, failure to appear for 
testing, stall, or diluted tests. The sanctions include but 
are not limited to increase in phase, placement in a 
community corrections center, required attendance at a 
specified number of Narcotics Anonymous or Alcoholics 
Anonymous meetings, participation in a drug-free out- 
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patient counseling program, placement in a sober living 
home, or participation in residential drug treatment. 

As stated earlier, residential drug treatment histori- 
cally has been the CDC’s action of choice when drug use 
is detected. In recent years, however, because the num- 
ber of cases has increased considerably and because of 
limited resources, the CDC has been obliged to use less 
costly alternatives. Often bed space is simply unavail- 
able and other methods must be pursued. Officers often 
use a system of graduated sanctions whereby an of- 
fender may be moved to a higher phase at the first dif- 
ficulty, and the severity of the sanction is increased 
with each subsequent “dirty” test. 

In certain situations the officer may feel that the of- 
fender needs the experience of a custody and violation 
hearing and will request issuance of a bench warrant. 
Once in custody, the violator often becomes more 
amenable to residential drug treatment; at that point 
the officer will recommend reinstatement with the 
added condition that the offender must participate in 
an inpatient program, as directed by the probation offi- 
cer, and may be released from custody only to a repre- 
sentative of the treatment facility (CDC Office Hand- 
book, 400-106-108). 


Federal Judicial Center Studies of 
Aftercare Programs 


In 1984, several years after the implementation of 
the CDC’s specialized approach to the supervision of 
substance-abusing offenders, the Federal Judicial Cen- 
ter undertook a process-descriptive study of aftercare 
programs in 10 federal judicial districts. The study 
found that probation officers in these districts tended 
overall to be lenient when offenders submitted one or 
two positive drug tests. They reported no response in 17 
percent to 82 percent of first or second positive tests. 
Twelve percent of the districts increased direct or col- 
lateral contacts, 4 percent made some change in treat- 
ment but did not order residential treatment, 4 percent 
increased testing, and 5 percent took a combination of 
actions such as an admonishment with no phase move- 
ment. In 5 percent of instances involving one or two pos- 
itive tests the offender was placed in a residential pro- 
gram. A violation hearing was scheduled in 4 percent of 
instances involving “dirties” (Eaglin, 1984, p. 46). 

District 10 (CDC) was a clear exception to this pat- 
tern: “[I]n that district, the most frequent response was 
to place the offender in a residential program... . 
[D]istrict 10 accounted for 52% of residential place- 
ments after the first or second positive urine test, 38% 
of the more frequent urine collections, and 44% of the 
violation hearing requests” (Eaglin, 1984, p. 46). 

The Federal Judicial Center study also substantiates 
the deterrent effect of the CDC’s intensive surveillance- 
treatment model in that the number of positive drug 
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tests differed considerably across districts. The percent- 
age of caseloads with one or more positives ranged from 
a low of 25 percent in the CDC to a high of 69 percent 
in District 5 (Eaglin, 1984, p. 65). Thus one may rea- 
sonably conclude that a total abstinence policy, coupled 
with an aggressive and sophisticated detection pro- 
gram leading to certain sanctions and/or mandatory 
treatment for drug use, deters many offenders from 
using drugs. 

The study’s conclusions on arrests of offenders par- 
ticipating in aftercare are even more compelling than 
the data presented above. Although the CDC attempts 
to protect the community and help the offender through 
an aggressive surveillance-treatment approach, the 
prevention of new criminality is always the primary 
goal. The results of the Federal Judicial Center’s study 
confirm that the CDC program has been effective in re- 
ducing criminality among offenders under supervision. 
According to the study, 27 percent of the sample were 
arrested at least once during the period of the study; 
the proportions varied considerably across districts, 
however. Two districts were well above the average at 
44 percent (District 2) and 38 percent (District 5); at the 
opposite extreme, only 15 percent were arrested in Dis- 
trict 10 (CDC) (Eaglin, 1984). 

The data from this study demonstrate that the CDC’s 
approach not only deters a substantial number of of- 
fenders from using drugs but also increases protection 
to the community by intervening quickly to prevent fur- 
ther criminality. That the CDC acts quickly and deci- 
sively is evidenced by the data on technical violations, 
specifically positive drug tests and violations of the af- 
tercare order. The proportions of offenders charged with 
technical violations varied dramatically among the 10 
districts studied, from a low of 2.3 percent in District 7 
to a high of 34.5 percent in the CDC. In the words of the 
study, “[W]e do not know what factors accounted for the 
large number of technical violations in district 10. We 
suspect that the district has a policy of being less lenient 
with offenders who have committed or are suspected of 
committing technical violations” (Eaglin, 1984, p.77). 

In a followup study conducted by the Federal Judicial 
Center 2 years later, the rate of technical violations in 
the CDC increased from 34.5 percent to 59 percent Yet 
technical violations in the other districts studied also 
increased; the lowest rate was 21 percent in the East- 
ern District of Pennsylvania. Again, the latter study 
suggests that the CDC was much stricter than other 
districts in charging offenders with technical violations 
for continued drug use (Eaglin, 1986, p. 5). The 1986 
data suggest that almost all of those who tested posi- 
tive for drugs in the CDC were charged with a techni- 
cal violation at some point during the period studied. In 
contrast, it appears that most other districts do not rou- 
tinely charge offenders with technical violations in re- 
sponse to positive urine tests (Eaglin, 1986, p. 54). 


The 1986 study also observes the variations in test- 
ing practices among districts. It reports that in the 
CDC all tests are random and include collections on 
weekends while other districts tend to tailor their urine 
collections to a routine schedule (Eaglin, 1986, p. 25). 


Conclusions 


In this three-part series of articles on the supervision 
of substance abusers, I reported on research that ques- 
tions the use of the traditional medical model in super- 
vising substance-abusing offenders. In its place I de- 
scribed a model that integrates social learning and 
choice theories. Next, I presented evidence that coercive 
treatment results in higher long-term recovery rates 
than voluntary treatment and that drug treatment is 
associated with significant reductions in criminality, 
drug use, and other lifestyle problems. I also stressed 
the importance of a reliable drug detection program in 
holding offenders accountable for their decision to use 
drugs: Early detection is critical if the probation officer 
is to intervene swiftly and decisively. 

In this last article I traced the development and im- 
plementation of a total-abstinence substance abuse pol- 
icy in the CDC at Los Angeles. Although some criminol- 
ogists are only now touting this “new strategy,” I noted 
that this approach has been used and refined for two 
decades in the CDC. I briefly summarized two studies by 
the Federal Judicial Center which support the effective- 
ness of this approach in deterring drug use among of- 
fenders and in preventing new criminal conduct. Al- 
though the studies are no longer new, there is no reason 
to believe that this strategy is any less effective now 
than it was in 1984 and 1986. In fact, new technology, in- 
cluding on-site analysis, now allows the probation officer 
to confront an offender with a positive drug test when 
the positive occurs. In the past, officers had to wait 1 to 
2 weeks to receive the laboratory results. Eliminating 
this lag period has significant implications for rapid 
treatment intervention and crime control efforts. 

However, the significant increase in drug aftercare 
cases threatens to make our program less effective. If 
increased caseloads continue to overwhelm drug spe- 
cialists so that they can no longer take effective action 
on first and second positive drug tests, the CDC’s long- 
established credibility will erode rapidly. If this hap- 
pens, drug use and new criminal conduct can be ex- 
pected to increase. 

The CDC strategy has proved effective in deterring 
drug use and preventing new criminal conduct. Thus 
every effort should be made to maintain the integrity of 
the program by ensuring that drug officers have man- 
ageable caseloads, making sure there are sufficient res- 
idential beds, and maintaining the specialized senior 
drug officer positions. 
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Probation Officer Safety and 
Defensive Weapons: A Closer Look 


By ERNEST J. DELGROSSO* 


Introduction 
“ S WE near the twenty-first century, the profes- 


sion of probation is far more progressive than 

ever before. Computer and electronic technolo- 
gies have advanced at a tremendous rate and provide the 
probation professional with an array of high-tech tools to 
monitor the whereabouts of offenders in the community. 
Today, services for offenders are more readily available 
and specialized caseloads allow for closer supervision 
and treatment of particular groups of offenders. 

The turn of the century also marks an era in which 
probation personnel are exposed to greater risks than 
in the past. In fact, a 1988 survey indicates that more 
than half of all probation officers will be the victim of 
some type of assault or significant hazardous incident 
during their probation career (Parsonage & Bushey, 
1988). One reason for the increased risk is that now 
probation is being granted to offenders whose criminal 
acts, prior records, and drug abuse histories are more 
serious (Petersilia & Turner, 1990). 

As a result of both increasing violence and the poten- 
tial for violence against probation personnel, many 
local, state, and federal probation agencies throughout 
the nation have introduced or increased safety training 
for their employees. The intention of this training is 
two-fold. First, it informs the individual how to remain 
alert, thereby hopefully avoiding personal physical at- 
tack. Second, it increases the chances of survival in the 
event of an attack. 

Many of these same probation agencies either man- 
date that probation officers carry weapons while work- 
ing outside of the office or provide officers with the op- 
tion to carry weapons. Some other agencies only allow 
officers to carry weapons in specific situations such as 
when conducting field work, making arrests, or trans- 
porting offenders (Camp & Camp, 1995). Although the 
types of defensive weapons probation officers carry 
varies throughout the nation, they usually include one 
or several of the following: impact devices such as flash- 
lights and batons, chemical agents such as Oleoresin 
Capsicum (pepper spray), and firearms including re- 
volvers and semi-automatic handguns. 

Meanwhile, many other probation agencies remain 
steadfast against officers carrying weapons. Such “no 


*Mr. DelGrosso is a probation officer with the State of Col- 
orado and the 14th Judicial District representative to the 
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carry” policies are thought to be justified by one or a 
combination of the following reasons. First, many 
agency administrators are reluctant to allow officers to 
carry weapons because of potential liability in the event 
an officer actually uses the weapon, either intentionally 
or accidentally (Stiles, 1996). Second, many probation 
personnel believe that officers should not carry 
weapons because of the philosophy that probation su- 
pervision should be based on rehabilitation and carry- 
ing a weapon would give the impression both to the 
public and to offenders that probation is instead a “con- 
trol” or law enforcement entity. Third, others believe 
that if officers are armed, tension between officer and 
offender will escalate and the offender will be more 
likely to attack the officer (Schuman, 1989). Finally, ar- 
guments point to the high cost of training officers and 
supplying weapons (Desmendt, 1996). 

Regardless of the questions of liability or perceived 
missions of the department, the fact remains that pro- 
bation officers are constantly in contact with a very 
dangerous element of society. Probation caseloads have 
expanded and offender populations are more diversified 
than ever before. The prevalence of certain drugs on the 
streets, such as crack cocaine, has increased the poten- 
tial for violence (Holden, 1989). Many offenders them- 
selves are armed and will do anything to avoid incar- 
ceration. These issues have forced many probation 
professionals to reconsider and change their traditional 
practices including providing officers with defensive 
weapons (American Probation and Parole Association 
Board of Directors, 1994). 

Legislative initiatives and department policies re- 
quire many probation officers to contact probationers at 
their residence, often unexpectedly and at odd hours. In 
urban areas the officer may be making field contacts in 
crime-infested neighborhoods while, in more rural dis- 
tricts, the officer may be making contacts hours away 
from the nearest law enforcement assistance. Although 
common sense and “street smarts” are probation offi- 
cers’ most powerful weapons, situations may arise in 
which officers have to defend their own lives. In such 
cases, an officer with a defensive weapon and adequate 
training may survive while an unarmed officer may not. 


Probation Officer Role Conflicts 


In Colorado, as in many other states, the probation of- 
ficer is defined by statute as a peace officer and has “the 
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authority to enforce the laws of the state of Colorado 
while acting within the scope of his or her authority and 
in the performance of his or her duties” (C.R.S. 18-1- 
901[IV], 1997). Currently, many probation officers in 
Colorado perform peace officer functions such as per- 
sonally arresting offenders, securing them with hand- 
cuffs, and searching both offenders and residences. 
These same officers are prohibited from carrying 
firearms when reserve peace officers, who according to 
Colorado Revised Statutes have lesser peace officer sta- 
tus than probation officers, are authorized to carry 
firearms (C.R.S. 18-1-901[IV.5][A] & [B], 1997). Such dis- 
crepancies are sure to create role conflicts among offi- 
cers. These conflicts can, in turn, negatively affect em- 
ployee morale, creating a situation where officers will 
either neglect their duties or violate the law and their 
departments’ policy by carrying weapons (Bryan, 1995). 

Similar conflicts and safety concerns were the basis 
for a 1978 class action civil lawsuit in which California 
state parole agents sued their agency for the right to 
carry firearms (California State Employees Association 
and Charles Swim v. J.J. Enemoto et al., 1978). Follow- 
ing the agency’s unsuccessful appeal in 1979, officers 
were legally armed for the first time in California. The 
agents initiated this civil action because of increasing 
discrepancies between policy and role that were similar 
to those currently facing Colorado probation officers. Be- 
fore the court decided to allow officers to arm them- 
selves while on duty, the agents frequently either re- 
fused to carry out mandated enforcement policies or 
carried firearms without authorization (Abadinsky, 
1987). 

More recently, state probation officers in Maine have 
suspended any and all home visits until they are per- 
mitted to carry firearms. As a group, these officers cur- 
rently feel that they are not adequately equipped to en- 
sure their own safety (Maine probation, 1996). 
Regarding a similar situation in the State of Oklahoma, 
one author wrote, “Officers were confused as to why a 
position that required a college degree, . . . peace officer 
status, and daily office and field contact with felony of- 
fenders did not carry with it the trust involved in al- 
lowing officers to carry .. . handguns” (Jones & Robin- 
son, 1989). 


1993 Nationwide Probation Incident Survey 


In 1993 the Federal Probation and Pretrial Officers 
Association set out to survey dangerousness to officers 
nationally. Before this undertaking, there had not been 
a nationwide study that determined the extent of as- 
saults or critical incidents directed at probation or pa- 
role officers. The association sought data from all states 
and territories and all jurisdictions, both juvenile and 
adult, for whom probation, pretrial services, and parole 
officers worked. A total of 955 agencies were solicited 
for information and 459 (48 percent) responded. 
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The primary goal of the research was tc identify the 
types and numbers of serious assaults, or attempted se- 
rious assaults, against officers that occurred in the line 
of duty or because the perpetrator was aware of the of- 
ficial status of the officer. The survey inquired about all 
such incidents from 1980 to 1993. No information was 
sought regarding nonphysical incidents including 
threats, intimidation, animal attacks, confrontations, 
property damage, or similar events. 

According to Bigger (1993), the research revealed a 
total of 1,818 serious physical assaults against officers 
and 792 attempted assaults. As the study reported, dur- 
ing the 13-year timespan in question: 

e 14 officers were murdered and 2 murders were at- 
tempted; 


e 2 officers were raped, while 5 rapes were attempted; 


e 99 officers were victims of other completed sexual as- 
saults, and 1 sexual assault was attempted; 


© 8 officers were shot and wounded, while another 24 
were shot at and missed; 


e 46 were assaulted with a blunt instrument or projec- 
tile, and 14 had this type of assault attempted 
against them; 


e 14 officers were stabbed or slashed and another 14 
stabbings were attempted; and 


© 691 officers were punched, kicked, choked, or as- 
saulted with another part of the assailant’s body, 
while this same type of assault was attempted on 705 
other officers. 


The researchers noted that while the study was na- 
tional in scope, several major metropolitan areas did 
not respond, leading the researchers to comment that 
the results probably under-represent the actual number 
of assaults occurring. Further, although some agencies 
reported no incidents against officers, these jurisdic- 
tions should not take false comfort in the fact that such 
incidents have not yet happened. The researchers also 
noted that although safety awareness training should 
be instituted universally, strong consideration should 
be given to training in the use of less than lethal force, 
chemical agents, and even firearms training and the is- 
suing of weapons. Finally, Bigger (1993) relates that the 
federal probation system strongly endorses legislation 
permitting officers to carry firearms in the line of duty. 
Currently, according to the system’s firearms and train- 
ing administrator, 87 percent of the U.S. district courts 
have provisions allowing their officers to carry firearms 
on duty (P.W. Brown, personal communication, January 
8, 1997). 


Colorado’s 1994 Probation Safety Study 


In 1994 the Office of Probation Services in Denver 
distributed a 50-question survey to state probation per- 
sonnel throughout Colorado. The intention was to ad- 
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dress many issues relating to safety and also to elicit 
information regarding prior incidents against proba- 
tion staff members. The survey also asked questions 
about possible safety proposals and how staff members 
felt about the usefulness of certain proposed ideas. Sub- 
sequently, these results were analyzed and statistics 
were provided to probation staff. Of the 740 surveys dis- 
tributed, 526 (71 percent) were returned. However, be- 
cause some were received late, only 474 (64 percent) 
were used to compile the following statistics. 

With regard to assaults against probation staff mem- 
bers, one question in the survey asked: “During your en- 
tire career in the probation field, how many times have 
you been physically assaulted while on the job?” Re- 
sponses indicated that nearly 10 percent or 47 proba- 
tion personnel had been physically assaulted at least 
once. Also, of the respondents, 58 percent believe that in 
the last 5 years their work in the probation field has be- 
come more dangerous while less than 3 percent indi- 
cated that their work has become less dangerous. Sim- 
ilarly, of the 274 respondents who advised that they 
make field contacts, 215 or 78 percent were either con- 
cerned or very concerned for their personal safety when 
making those contacts. 

Another part of the survey addressed the possibility of 
issuing intermediate-type weapons to officers. A ques- 
tion about providing officers with chemical agents and 
training for their proper use yielded the following re- 
sults: 69 percent agreed that issuing chemical agents 
would be useful while only 9 percent dissented. Another 
question asked if impact weapons (flashlights/kubotons) 
should be provided to officers when performing home 
visits. Results of this question indicated 65 percent in 
favor and 29 percent opposed. 

Finally, the survey addressed the issue of officers 
being permitted to carry firearms. Respondents were 
asked to agree or disagree with the following state- 
ment: “Assuming statutory provisions exist, proper 
training is mandated, and equipment issued, probation 
officers should be permitted to carry firearms during 
the course of their duties.” Of those who responded, 
45.78 percent agreed or somewhat agreed that officers 
should be permitted to carry firearms while 49.57 per- 
cent disagreed or somewhat disagreed. These results 
indicate that of the 452 people who responded to this 
statement, only 17 more people disagreed than agreed 
with arming probation officers. 

Interestingly, many of the proposed ideas regarding 
the possible issuance of weapons to officers received 
much more positive results than might be expected, 
considering the very strong rehabilitative philosophy of 
the department. These results substantiate the as- 
sumption that the vast majority of probation personnel 
in Colorado are concerned for their safety and are will- 
ing to accept the tools and training to provide them- 
selves with more protection. As a result of this study, 


the Office of Probation Services has created policy re- 
garding safety training and has begun offering safety 
classes to all probation personnel. To date—according 
to Phyllis Gervais-Voss, training coordinator with the 
Office of Probation Services and chair of the Colorado 
Probation Safety Advisory Committee—best estimates 
indicate that nearly 80 percent of all probation staff 
members in Colorado have completed some safety 
training (P. Gervais-Voss, personal communication, 
January 9, 1997). 


Dispelling the Myths About Officers and Weapons 


As previously mentioned, many arguments are made 
against arming probation officers. One controversy is 
the question of liability if the officer were actually to 
use the departmentally approved firearm in the line of 
duty. This issue, as is commonplace with all liability 
concerns, centers around the questions of “what if” an 
event occurs, who will be sued, and for how much? 

This argument can be addressed several ways. First, 
administrators should be well aware that another lia- 
bility issue is raised if officers are injured or killed in 
the line of duty and it can subsequently be proven that 
the officers may have survived if they had the capacity 
to protect themselves. Although several civil lawsuits 
have addressed similar situations with law enforce- 
ment agencies, community corrections agencies do not 
yet appear to have suffered monetarily from failure to 
provide officers with defensive weapons or failure to 
train (Thornton, 1996). 

However, it should be noted that in at least one civil 
suit, the court has ruled that officers need to be pro- 
vided training that is relevant to their job and simu- 
lates conditions under which they will be performing 
the safety skills that are taught (Grossi, 1992). This 
may be interpreted to mean that if a probation officer is 
expected to go into the community and make field con- 
tacts with known felons, some of whom are high risk of- 
fenders who may very well be armed and under the in- 
fluence of alcohol or illicit substances, the officer should 
be provided with all the safety tools and training avail- 
able including defensive weapons. 

To complicate matters further, critical incidents are 
not routine for most probation agencies. Therefore, 
these issues tend to draw much less immediate concern 
from administrators than do routine events. Executives 
advise that they must allocate resources to events that 
will happen tomorrow, not to those that probably will 
not. Although such responses are reasonable, they are 
indeed short-sighted. Although an agency may have yet 
to experience a serious incident, the liability threat still 
exists. Moreover, while concern for employee welfare is 
one practical reason to address safety issues, a concern 
for protecting the agency is another (Desmendt, 1996). 
Agreeing with this point, the chief probation officer of 
the Pima County (Arizona) Superior Court writes, 
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“What rational administrator would allow officers to do 
searches, investigate new criminal offenses (even for 
the limited purpose of revocation), or make arrests 
without requiring them to be armed?” (Stiles, 1996). 

Continuing with this same issue, statistics indicate 
that currently 70 percent of the community corrections 
agencies in the United States permit officers to carry 
firearms in the performance of their duties (Brown, 
1996). Even though this represents thousands of proba- 
tion and parole officers carrying firearms daily, only a 
very few incidents of officers discharging their firearms 
at offenders actually have been reported (Wunder, 1995). 

The second argument against permitting probation 
officers to carry weapons seems much more prevalent. 
The viewpoint is based on the belief that if probation of- 
ficers were to carry weapons, the role and perceptions 
of the profession would change; that is, the focus would 
shift from rehabilitation to control or punishment of the 
offender. This discussion corresponds closely with the 
third argument, which is that if officers are armed, the 
relationship between the officer and the offender be- 
comes strained and the offender, feeling threatened, 
may be more likely to physically attack or resist the of- 
ficer. Although these two points are often argued a 
great deal by persons opposing weapons, and often with 
an extraordinary amount of emotion, very little empiri- 
cal data are available to prove the worthiness of either 
of these assumptions. 

The public assumes and expects that most probation 
officers are trained professionals with a good degree of 
education and intelligence. Providing officers with the 
ability to carry a weapon should not and will not deter- 
mine how they approach their job. Rather, it is the offi- 
cers’ individual skill levels and the manner in which the 
agency trains and supervises the officers that deter- 
mines how they function and present themselves in the 
community and with offenders. One top administrator, 
from a department that has changed policy to permit of- 
ficers to carry firearms, advised that she has noticed 
that the firearm has not changed the fundamental rela- 
tionship between the officer and the offender. The “help- 
ing role” continues as long as the offenders positively re- 
spond to supervision (Holden, 1989). 

The State of California also addressed the changing 
role issue when its parole officers were armed for the 
first time. The agency made it clear that the availabil- 
ity of firearms was not a signal that the department 
was moving toward a law enforcement role or that tra- 
ditional treatment functions would be abandoned. 
Agents were told not to feel the need to become more 
like police officers simply because they could be armed 
and to continue to use the skills, training, techniques, 
and other tools that they had acquired during their ca- 
reers (Smith, 1991). 

To conclude with this argument, Richard Kipp (1996), 
chief probation officer of the Lehigh County (Pennsyl- 
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vania) Adult Probation Department, explains that offi- 
cer safety is not a probation philosophy or mission; it 
has nothing to do with whether you perceive your role 
as a social worker or police officer. Rather, officer safety 
is a commitment to a specific and practical plan to en- 
sure the safety, survival, and welfare of probation staff. 

The final argument is based on funding for training 
and weapons, or the lack thereof. Although financial re- 
sources may be either scarce or nonexistent, they 
should not be an issue when they are for training that 
involves employee safety. Also, certain court cases make 
clear that a lack of funds is not an excuse for failing to 
provide personnel with adequate training (Grossi, 
1992). 


Other Issues 


Another issue that needs to be addressed regarding 
probation supervision in Colorado is the belief by some 
probation personnel that home contacts for the “com- 
mon” offender should be eliminated. Results from the 
1994 Colorado Probation Safety Study indicate that 
more than 41 percent of the respondents believe that 
home visits should be limited to specialized, high risk 
offenders. The remainder were either opposed to the 
idea or undecided. Comments from some of the respon- 
dents with regard to home contacts include: “I believe 
home visits should be eliminated, as they expose pro- 
bation officers to unnecessary risks”; “I believe home 
visits should not occur. Clients should come to the of- 
fice”; and “It should be determined exactly why home 
visits are needed on the majority of our people.” 

However, part of the Colorado Probation Statement 
of Common Ground declares that “Colorado Probation 
provides .. . necessary surveillance and control to pro- 
tect the community and deter future victimization.” It 
is extremely difficult to explain to either the public, the 
victim of a crime, or a jury how probation officers can ef- 
fect the necessary surveillance and provide community 
protection, in any meaningful sense, if the function of 
supervision is conducted solely in the office. Awards 
and settlements resulting from claims and lawsuits al- 
leging inadequate probation supervision have been 
measured in the millions of dollars during the past 
decade, and all indications are that the number of torts 
will increase (Stiles, 1996). How do probation officers 
defend their agency if they are not doing field work? 
How do they justify continued funding of their jobs to 
taxpayers? And how can probation officers truly feel 
that they are “making a difference” through reactive, 
behind-the-desk supervision? These are critical ques- 
tions that need to be thoroughly addressed and an- 
swered before even considering any reduction in field or 
home contact standards. 

Another issue that has been discussed is the legisla- 
tion needed to provide Colorado probation officers with 
the proper authority to become armed while on the job. 
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Colorado Revised Statutes declare probation officers to 
be Level III peace officers, but do not expressly permit 
probation officers to carry weapons. Depending on how 
this issue is addressed with the legislative bodies, ob- 
taining proper legal authority may be a long and diffi- 
cult task. 

In 1992 the State of Florida was faced with a similar 
dilemma. Although the existing state law seemed to 
permit the agency the discretion to authorize probation 
officers to carry firearms while on duty, the agency de- 
cided to seek specific legislative authority. Both houses 
of the Florida Legislature passed a law authorizing of- 
ficers to carry firearms although it was subsequently 
vetoed by the governor. In 1993 the same piece of legis- 
lation, with a few compromises, was reintroduced and 
subsequently became law without the governor’s signa- 
ture (Papy, 1996). Similar and perhaps much more re- 
sistance will be faced in having similar legislation 
passed in Colorado. 


Conclusion 


_ The issue of arming probation officers involves a 
great deal of emotion, both in support and in opposition. 
Reports indicate that a discussion of this issue during a 
workshop at the American Probation and Parole Asso- 
ciation conference in July 1996 led to disagreement and 
shouting among intelligent, educated, professional peo- 
ple. The subject is emotional in part because intelligent, 
educated, professional people understand that arming 
officers is not a simple decision and not easily accom- 
plished once that decision is made (Stiles, 1996). 

Recently, the American Probation and Parole Associ- 
ation surveyed its national constituency on the most 
important professional issue in community corrections. 
Not surprisingly, staff safety was clearly at the top of 
the list. Combine this information with the statistics 
that show that at least half of all probation officers will 
be physically assaulted at least once in their career, and 
you have a very concerned population that is in dire 
need of assistance. 

Relief may be provided in the form of “safety aware- 
ness” training for some individuals; however, for those 
required to perform law enforcement or peace officer 
functions, the training requirements increase tremen- 
dously. Because they face the greatest dangers, the 
members of this specific group of personnel need en- 
hanced methods of protecting themselves. When these 
officers are not provided with all the necessary tools, 
they undoubtedly will experience a tremendous amount 
of role conflict and job dissatisfaction, although they 
may not even cognitively recognize the cause for their 
dismay. Further, we assuredly can assume that many 
will carry weapons in violation of both the law and their 
departments’ policy. 

The Office of Probation Services in Colorado is com- 
mended for its efforts to address employee safety issues 


and the significant strides it has made in just a few 
short years. A comprehensive safety survey was pro- 
vided to all probation personnel and the results helped 
expedite the creation of safety training policy. Many 
probation personnel have already participated in the 
training, while many others are scheduled to partake 
shortly. The Office of Probation Services also has cre- 
ated, for the first time, a standard critical incident re- 
porting form, which was recently provided to all offices 
in Colorado. Hopefully, this will eventually provide us 
with a true picture of just how many incidents are oc- 
curring in Colorado today. 

Also, at least two probation offices in Colorado cur- 
rently give their special programs officers the option of 
carrying department-purchased pepper spray. These 
departments have developed policy for training in 
proper use of the weapon, as well as reporting proce- 
dures in the event the weapon is used. 

While Colorado’s progress is notable, the mission of 
enhancing the safety of officers and staff should not 
stop here. It is absolutely critical that the training con- 
tinue and that it include both the issuance of and the 
proper training for different types of defensive 
weapons. Currently, Colorado parole officers and U.S. 
probation officers in the District of Colorado are autho- 
rized to carry weapons. Colorado probation officers es- 
sentially deal with the same clientele but are not pro- 
vided this option. Hopefully, it will not take a serious 
assault or murder of an officer to change the current 
mindset of many within the organization. After all, re- 
gardless of the argument with which a particular per- 
son agrees, everyone’s goal is essentially the same: Pro- 
vide employees with a safe enough work environment 
so that they may return home to their families once the 
workday is over. 
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An Outcome Study of the Diversion Plus 
Program for Juvenile Offenders 


By JAMES J. KAMMER, KEVIN I. MINOR, AND JAMES B. WELLS* 


IVERSION HAS become a routine part of juve- 

nile justice since the 1960s and 1970s. In general, 

the concept refers to the use of a wide range of in- 
terventions as alternatives to either initial or continued 
formal processing. Juvenile diversion is a controversial 
practice that continues to be insufficiently understood, 
owing in part to a dwindling amount of research atten- 
tion in recent years. Many diversion programs are never 
studied systematically, and those that do undergo re- 
search scrutiny are often quite different from one an- 
other in terms of components and operation. Enormous 
variation across programs has led to mixed findings and 
created impediments to generalization. Ideally, each pro- 
gram should be studied in its own context so that various 
programming initiatives can be compared and general- 
izations can be qualified appropriately. 

This study describes and presents outcome data on 
an alternative to formal court processing for status and 
less serious delinquent offenders known as the Diver- 
sion Plus Program, which operated in Lexington, Ken- 
tucky. The research questions are as follows: (1) What 
percentage of juveniles who entered the program grad- 
uated successfuily from it? (2) What percentage of those 
who completed the program successfully were rear- 
rested over a 1-year followup period, and what vari- 
ables were associated with rearrest among graduates? 
(3) To what extent did graduates who had entered the 
program for status offenses subsequently escalate to 
delinquent offending? (4) To what extent did graduates 
who had entered the program for less serious delin- 
quent offenses escalate into more serious delinquency? 


Overview of Literature 


Labeling Perspective 
The labeling perspective (Becker, 1963; Lemert, 1951; 
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Schur, 1973; Tannenbaum, 1938) provided a thecretical 
foundation for juvenile diversion by calling attention to 
the potentially deleterious effects of formal system pro- 
cessing. Advocates of this perspective contend that, de- 
pending upon how official processing transpires and is 
subjectively interpreted by individuals, juveniles may 
internalize stigmatizing labels and become more com- 
mitted to deviance. Diversion is meant to guard against 
the continuation and exacerbation of delinquency by 
being less stigmatizing (Lundman, 1993; President’s 
Commission on Law Enforcement and Administration 
of Justice, 1967). 

Some writers (e.g., Frazier & Cochran, 1986; Pater- 
noster et al., 1979) have implied that diversion can be 
just as stigmatizing as official processing. In a recent 
extension of the labeling perspective, Braithwaite 
(1989) distinguishes intervention that is reintegrative 
from that which is disintegrative. The former is meant 
to convey disapproval of illegal behavior while at the 
same time avoiding stigmatization, demonstrating re- 
spect for the offender, and fostering reconciliation with 
the community (see Braithwaite & Mugford, 1994); the 
latter is seen as promoting stigma and further deviance 
by rendering the offender an outcast. Support for this 
idea (Makkai & Braithwaite, 1994) suggests that 
whether intervention is carried out under the auspices 
of diversion or formal processing may be less important 
than the exact nature of intervention. 


Previous Outcome Studies of Diversion Recidivism 


A fundamental goal of diversion programs is to con- 
tain recidivism. Programs that do not make this an ex- 
plicit goal ordinarily depend on control of recidivism to 
achieve other goals; diversion recidivism often culmi- 
nates in formalized processing, thereby nullifying cer- 
tain other goals (e.g., resource conservation, minimiza- 
tion of system penetration, avoidance of stigma). 

Outcome studies of diversion programs have pro- 
duced findings ranging from promising to bleak. Stud- 
ies examining the recidivism of diverted juveniles rela- 
tive to that of juveniles in comparison conditions have 
reported lower recidivism for divertees (e.g., Baron & 
Feeney, 1976; Bohnstedt, 1978; Davidson et al., 1990; 
MetaMetrics, 1984; Pogrebin et al., 1984; Quay & Love, 
1977), more recidivism among divertees (Brown et al., 
1989; Lincoln, 1976), and no differences (Dunford et al., 
1981; Rausch, 1983). This mixed pattern of findings is 
not surprising when one considers variation among the 
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programs and among the research methods employed 
to study them. As Whitehead and Lab (1996, p. 272) 
note, “an attempt to outline the ‘typical’ successful di- 
version program is doomed to fail due to overgeneraliz- 
ing the findings of different studies.” 

The majority of diversion programs handle status 
and minor delinquent offenders, and diversion is fre- 
quently justified as a way of precluding escalation into 
more serious patterns of offending. Based on their re- 
search, Rojek and Erickson (1982, p. 26; Rojek & Erick- 
son, 1981-82) concluded that “there is no evidence that 
juvenile programs predicated on the notion of offense 
escalation will have any significant impact on delin- 
quency rates.” This conclusion reflects a lack of ob- 
served escalation among status offenders, rather than a 
determination of the degree to which diversion pro- 
gramming per se is associated with low probabilities of 
escalation (see also Lab, 1984). Benda (1987) reported 
that most of the status offenders in his study who did 
recidivate escalated into delinquent behavior. Thus, the 
literature on this issue remains inconclusive. 

Relatively little research has focused on the magni- 
tude of successful program completion among divertees 
and the relationship of this factor (and other factors) to 
recidivism. The mere placement of offenders in a diver- 
sion program obviously does not guarantee low levels of 
re-offending. From an intuitive standpoint, high levels 
of successful program completion would seem necessary, 
if insufficient, in this respect. Of 287 status offenders 
who were diverted into community-based programs, 
Rojek (1986) found that 59 percent successfully com- 
pleted programming, while 41 percent were unsuccess- 
ful. Furthermore, the former group exhibited superior 
performance on a variety of outcome measures (includ- 
ing recidivism) over the study’s followup period. In a 
study of the factors related to the severity of criminal 
behavior over a 12-month followup period, Latessa et al. 
(1984) reported that males, juveniles between the ages 
of 13 and 15, and those diverted into counseling (versus 
those diverted outright) displayed greater severity. 

This article examines the rate of successful comple- 
tion for the Diversion Plus Program as well as variables 
associated with rearrest subsequent to program partic- 
ipation. The article also explores patterns of offense es- 
calation among juvenile participants. 


Overview of the Diversion Plus Program 


The Diversion Plus Program was developed to pro- 
vide an alternative to formal court processing. Its goal 
was to promote conformity to the law without inducing 
stigmatization (cf. Braithwaite, 1989). The program 
represented a cooperative effort between the Young 
Women’s Christian Association (YWCA) and the 
Lexington-Fayette Urban County Government, Divi- 
sion of Youth Services (DYS). It functioned as part of a 
comprehensive service for youth and their families in 
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cooperation with the juvenile court, the Fayette County 
Board of Education, and other community agencies. 
The program was developed by six staff members from 
the DYS and YWCA. Each staff member held a degree 
in education, social work, or corrections. All staff mem- 
bers had extensive prior experience working with youth 
in various other programs. 

To be eligible for the program, juveniles had to: (1) be 
between the ages of 11 and 18, (2) be charged with a 
status or less serious delinquent offense, and (3) have 
no prior legal record. Juveniles entered the program 
through referral from either their social workers or 
court intake workers with approval from the prosecut- 
ing attorney. The entire program was comprised of 
eight separate sessions. Each session was of 2 months 
duration and was limited to 12 participants. The first 
session began in July 1991, and the final session ended 
in November 1992. Group meetings were held daily 
Monday through Friday from 6 p.m. to 9 p.m. 

The first days of each session were devoted to orienta- 
tion and teaching participants to work as a group. The 
latter was accomplished at local outdoor adventure cen- 
ters, where participants completed a variety of exercises 
designed to promote interpersonal trust and cooperation. 
Plus Program staff first assessed the needs of partic- 


' ipants and then structured program components to ad- 


dress those needs. The program was a combination of 
one-on-one counseling and small group interaction em- 
phasizing active learning through hands-on activities. 
Each session was individualized to address the needs of 
its participants. For example, if racial prejudice was a 
problem among a particular group, cultural diversity 
education was implemented. Although no two of the 
sessions were identical, each session emphasized a core 
curriculum. This curriculum emphasized building self- 
esteem and self-control, improvement of decision- 
making processes, independent living skills, career ex- 
ploration, substance abuse prevention, recreation, and 
team challenges. After learning about a particular topic 
(e.g., independent living), participants used the knowl- 
edge acquired to complete specific tasks (e.g., budgeting 
money). 

A point system was used to encourage compliance 
with program requirements. Points could be earned for 
participating and completing requirements, and points 
could be lost for noncompliance. Bonus points were 
awarded for regular school attendance with no unex- 
cused absences. Youths could use their total points 
earned on the final night of the session to purchase 
items in an auction, and the individual who acquired 
the most points for the 2-month period received a $100 
gift certificate. More severe infractions of program rules 
(e.g., verbal abuse of staff or other participants) could 
result in a participant earning a “strike.” Accumulation 
of five strikes resulted in termination from the program 
followed by formal court processing. 
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Research Method 

Participants 

The participants in this study included all juveniles 
(N = 94) referred to the Plus Program from July 1991 
through November 1992. Half of the 94 subjects were 
female. Approximately two-thirds were white, and the 
remainder were African American. At the time of re- 
ferral, participants ranged from 11 to 17 years of age, 
with an average age of 14.55 years; approximately 52 
percent fell into the 11 to 14 age group, and the rest fell 
into the 15-17 group. Slightly over half of the referrals 
were in the legal custody of their natural mothers at 
the time of referral. Nearly 21 percent resided with 
both natural parents, approximately 13 percent lived 
with their natural mothers and stepfathers, 5 percent 
lived with their fathers only, and 8.5 percent resided 
with other relatives (e.g., grandparents). In 58.5 per- 
cent of the cases, the referral was for a minor delin- 
quent offense while 41.5 percent of the cases came into 
the program for status offenses. None of the partici- 
pants had previous court appearances. 


Additional Data 


Besides the information just presented, various 
other data were coded from the participants’ case files. 
(All potentialiy relevant data that were consistently 
available across cases were collected.) Data were ob- 
tained on whether or not participants graduated from 
(successfully completed) the Plus Program. Each case 
was followed for a period of 1 year after program ter- 
mination. For any arrest occurring, information was 
collected on the date of and reason for the arrest. A 
total of two (3.2 percent) of the youths turned age 18 
(the legal age of majority in Kentucky) at some point 
during the 1-year followup. The county clerk’s office 
was consulted to determine whether either of these 
persons charged with offenses in the adult system be- 
tween the termination of juvenile court jurisdiction 
and completion of the followup timeframe. 


Findings 
Program Graduation 


Of the 94 juveniles who entered the Plus Program, 
81 (86.2 percent) graduated, and 13 (13.8 percent) did 
not. There were various specific reasons why the 13 
youths did not graduate, but termination was gener- 
ally due to behaviors that disrupted other participants. 
Terminated subjects eventually earned the five strikes, 
which eliminated them from the program and sent 
them to formal court. The small size of the nongradu- 
ating group precluded study of the variables (e.g., 
gender, age) that might be associated with program 
completion. 


Recidivism Outcomes 


About two-thirds (67 percent) of the 94 juveniles 
were rearrested at some point during the followup pe- 
riod. Table 1 contains information on the factors associ- 
ated with rearrest, as revealed by chi-square analyses. 
The table shows that, compared to females, a signifi- 
cantly higher proportion of males were rearrested. 
These data and a low to moderate phi coefficient of .25 
suggest a significant association between gender and 
rearrest. This is the only comparison in table 1 that is 
statistically significant (at or below the .05 level) al- 
though graduation status approached significance. 
Table 2 displays information on variables associated 
with recidivism for the 81 persons who graduated from 
the Plus Program. No statistically significant associa- 
tions are apparent in table 2. Hence, the significant 
gender relationship in table 1 is due to inclusion of the 
nongraduating group. Ten males and three females 
failed to graduate; all 10 of these males and 2 of the fe- 
males were rearrested. 


TABLE 1. VARIABLES ASSOCIATED WITH REARREST 
FOR ALL PARTICIPANTS (N = 94) 


Significance 
Rearrested Testing 
Variable Yes No x df p 
Graduation Status 
Graduated 51 (63.0%)  30(37.0%) 3.18 1 .O77* 
Did Not Graduate 12 (92.3%) 1 (7.7%) 
Gender 
Male 37 (78.7%)  10(21.3%) 5.82 1 .016 
Female 26 (55.3%) 21 (44.7%) 
Ethnicity 
White 43 (70.5%) 18(29.5%) 095 .331 
African American 20 (60.6%) 13 (39.4%) 
Custody Status 
Natural Mother 13 (65.0%) 7 (35.0%) 0.05 1 .828 
Other 50 (67.6%) 24 (32.4%) 
Age 
11-14 35 (71.4%)  14(28.6%) 0.90 1 .343 
15-17 28 (62.2%) 17 (37.8%) 
Reason for Referral 
Status Offense 26 (66.7%) 13(33.3%) 0.00 1  .951 


Delinquent Offense 37 (67.3%) 18 (32.7%) 


*Since the bottom right cell had an expected frequency less than five, 
it can no longer be assumed that the sampling distribution of all pos- 
sible sample test statistics is accurately described by the chi-square 
distribution. Corrective action was taken by applying Yate’s correc- 
tion for continuity. 


Of the 81 persons who graduated, 36 (44.4 percent) 
were originally referred to the program for status of- 
fenses. Table 3 presents descriptive data for this sub- 
group on escalation into delinquent offending. The first 
line of table 3 reveals that 23 (63.9 percent) of the 36 ju- 
veniles were rearrested at least once; in eight (34.8 per- 
cent) of the 23 cases, the rearrest was for a status of- 
fense, and in 15 (65.2 percent) of the cases it was for a 
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TABLE 2. VARIABLES ASSOCIATED WITH REARREST 
FOR GRADUATES (N = 81) 
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TABLE 3. ESCALATION AMONG GRADUATING STATUS 
OFFENDERS (N = 36) 


Significance 
Rearrested Testing 
Variable Yes No af 
Gender 
Male 27 (73.0%) 10(27.0%) 2.93 1  .087 
Female 24 (54.5%) 20 (45.5%) 
Ethnicity 
White 38 (69.1%) 17(30.9%) 2.75 1  .097 
African American 13 (50.0%) 13 (50.0%) 
Custody Status 
Natural Mother 12 (63.2%) 7 (36.8%) 0.00 1  .984 
Other 39 (62.9%) 23 (37.1%) 
Age 
11-14 27 (67.5%) 13(32.5%) 0.70 1  .404 
15-17 24 (58.5%) 17 (41.5%) 
Reason for Referral 
Status Offense 23 (63.9%)  13(36.1%) 0.02 1  .877 


Delinquent Offense 28 (62.2%) 17 (37.8%) 


delinquent offense. From the second line it can be seen 
that 15 (65.2 percent) of those 23 juveniles experienced 
a second arrest, and the majority of those rearrests (66.7 
percent) were for delinquent offenses. Overall, the data 
in table 3 indicate that graduating status offenders who 
were rearrested were more likely to be arrested for 
delinquent offenses than status offenses. Thus, among 
juveniles who entered the Plus Program for status of- 
fenses, successfully completed the program, and later 
recidivated, there is evidence of escalation into delin- 
quent behavior. However, this escalation was mostly 
from status to minor delinquent offenses. Only four per- 
sons originally referred for status offenses escalated to 
felony offending at some point during followup. 

Table 4 presents similar data on escalation into felo- 
nious offenses among the 45 graduates who were origi- 
nally referred to the program for minor (misdemeanor) 
delinquency. For this subgroup, the data show that 
graduates who recidivated generally commited either 
status or minor delinquent offenses; there is no strong 
pattern of escalation into felonies. 

To summarize these findings, a high proportion (86.2 
percent) of the 94 juveniles who were diverted into the 
Plus Program successfully completed it, but the major- 
ity (67 percent) of those diverted were rearrested during 
the followup period. A rather high percentage (63 per- 
cent) of graduates were rearrested, and graduation sta- 
tus was not associated with recidivism. A significantly 
higher proportion of males than females recidivated, but 
this finding is reduced to statistical insignificance when 
the nongraduating group is excluded from analysis. For 
graduates who recidivated, there was: (a) a pattern of 
escalation to minor delinquency among those initially 
referred to the program for status offenses and (b) no 
pattern of escalation to felony offending among those 
originally referred for misdemeanor delinquency. 


Offense 
Rearrest n %ofN=36 %ofn %Status % Delinquent 
1st 23 63.9 - 34.8 65.2 
2nd 15 41.7 65.2 33.3 66.7 
3rd 10 27.8 66.7 10.0 90.0 
4th 6 16.7 60.0 0.0 100.0 
5th 2 5.6 33.3 50.0 50.0 
6th 2 5.6 100.0 0.0 100.0 


TABLE 4. ESCALATION AMONG GRADUATING 
MINOR DELINQUENT OFFENDERS (N = 45) 


Offense 

% Status & % Del. 
Rearrest n %ofN=45 %ofn Minor Del. Felony 
1st 28 62.2 a 92.9 ta 
2nd 17 37.8 60.7 82.4 17.6 
3rd 9 20.0 52.9 100.0 0.0 
4th 5 14 55.6 100.0 0.0 
5th 3 6.7 60.0 100.0 0.0 
6th 1 2.2 33.3 100.0 0.0 

Discussion 


If it can be assumed that the juveniles in this study 
would have penetrated the formal system had the Plus 
Program not been available, the program’s high gradu- 
ation rate can be seen as having kept many juveniles 
from penetrating the system for less serious instant of- 
fenses. (Unfortunately, this assumption cannot be in- 
vestigated with the data set at hand.) The program was 
not associated with low recidivism among participants; 
this holds true for participants who graduated and for 
those who failed to do so. Furthermore, persons who 
were placed in the program for status offenses, and who 
graduated but later experienced a new arrest, often es- 
calated into minor delinquent activity. However, few 
graduates were rearrested for felonies. 

The results of this study support the intuitive but 
under-researched assertion that high levels of program 
completion in diversion are insufficient to ensure low re- 
cidivism. The finding that graduation status was unre- 
lated to the likelihood of recidivism is inconsistent with 
prior research by Rojek (1986). This finding and the ob- 
servation that recidivism was relatively high for both 
graduates and nongraduates make it reasonable to sus- 
pect that the program did little to contain rearrests. Of 
the several possible correlates of recidivism studied for 
the graduating group (gender, ethnicity, custody status, 
age, and type of referral offense), none emerged as sig- 
nificant. Other, unmeasured factors are needed to ac- 
count for variation in rearrest among this group. 

The pattern of escalation to minor delinquent activity 
(observed among graduates initially referred for status 
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offenders) is consistent with the position that an undif- 
ferentiated response to status and delinquent offenders, 
such as the Plus Program, can encourage escalation 
among status offenders (cf. Kelley, 1983). More generally, 
from the standpoint of the labeling perspective, the pro- 
gram inadvertently may have stigmatized offenders de- 
spite its reintegrative intents. It is tenable that the pro- 
gram’s stated concern with avoiding stigmatization 
resulted in a high level of graduation, but that subtle 
stigmatizing effects promoted high recidivism. Clearly, 
the program did not entail the type of nonintervention 
diversion reported by Latessa et al. (1984) to be associ- 
ated with lesser offense severity over followup. Moreover, 
recent developments in the labeling perspective (Mat- 
sueda, 1992) have called attention to the importance of 
stigma imposed by informal social control agents (e.g., 
parents and teachers), suggesting that such stigma may 
play a stronger role in generating illegal behavior than 
the stigma ensuing from formal labels. The very occur- 
rence of system intervention, whether stigmatizing or 
not, may be a catalyst for informal stigmatization. 
Studies (Datesman & Aickin, 1984; Minor et al., 1993; 
Rankin & Wells, 1985; Shelden et al., 1989; Thomas, 
1976) show that status offenders do not tend to restrict 
their illegal activities to status offenses across their de- 
viant careers. Such juveniles tend to be more versatile, 
committing both status and less serious delinquent of- 
fenses but seldom escalating into serious delinquency. 
These studies are congruent with the present study’s 
findings of: (a) considerable escalation of status offenders 
into minor delinquency and (b) minimal escalation of 
subjects into serious delinquency. The minimal escala- 
tion into serious delinquency discovered in this study 
could be an artifact of selection for diversion, such that 
persons judged unlikely to commit serious crimes are 
most likely to be diverted (cf. Smith & Paternoster, 1990). 
As noted earlier, the specific components of the Plus 
Program were structured to address the needs of partic- 
ipants as assessed by program staff. Juveniles were re- 
ferred to the program by either their social workers or 
court intake workers with approval from the prosecuting 
attorney, and less emphasis was placed on conducting de- 
tailed needs assessment at this stage. However, recent 
literature suggests that intensive (versus minimal) cor- 
rectional intervention should be reserved for cases dis- 
playing the highest levels of risk and criminogenic need 
(Andrews et al., 1990; Gendreau et al., 1994). As an in- 
tervention, the Plus Program could hardly be described 
as minimal. At the same time, though, it is by no means 
clear that juveniles placed in this program were high 
risk/need cases; in fact, the severity of their instant of- 
fenses and prior legal histories imply otherwise. This line 
of argument suggests that the question of who needs in- 
tervention should be given as much consideration as the 
issue of what intervention is needed; the Plus Program 
emphasized the latter over the former. Future diversion 


programs that have a similar slanted emphasis are 
likely to reinforce the long-standing contention of critics 
(e.g., Lemert, 1981; Saul & Davidson, 1983) that diver- 
sion promotes net-widening by subjecting persons to in- 
tervention who, in the absence of diversion, would have 
received little or no intervention. 
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Probation and Cognitive Skills 
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The young man lying on his bunk that night in Chino prison had thought vaguely of the past sixty-two months 
and wondered what his future would be. 


He walked miles of concrete—wondering, thinking, dreaming, fearing, cursing the cheap prison shoes which were already wearing out. 


Three days were enough. He was ready to make some bread and there was only one thing he knew for certain he was good at. 


The Indictment 


ad Da NOTHING Work?” (Martinson, 1974). 
Those three words, that one phrase written 
by Robert Martinson over 25 years ago, con- 
tinue to reverberate across the correctional landscape. 
In his article “What Works?—Questions and Answers 
About Prison Reform,” Martinson shocked the criminal 
justice world when he exclaimed, “With few and iso- 
lated exceptions the rehabilitation efforts that have 
been reported so far had no appreciable effect on re- 
cidivism” (Martinson, 1974, p. 25). 

Martinson’s article was a predicate of a larger coau- 
thored research report that evaluated 231 studies of 
treatment programs conducted between 1945 and 1967 
(Cullen & Gendreau, 1992). For those who have always 
questioned the purpose and efficacy of the concept of 
correctional treatment, Martinson’s denunciation was 
the answer to their prayers. At last the opponents of 
treatment had tangible and scientific proof of what they 
had always suspected—treatment did not work. It was 
not a valid correctional concept or practice. Martinson’s 
pronouncements assumed the mantle of irrefutable 
mandate, becoming synonymous with correctional 
treatment intervention failure while also generating 
enormous influence on both popular perception and 
professional thinking. 

On the other hand, for those criminal justice practi- 
tioners and policy makers who supported the notion of 
correctional treatment and rehabilitation, Martinson’s 
essay was a profound and troubling indictment. The re- 
jection by so many of the correctional rehabilitation 
ideal was indeed a bitter pill to swallow. Because of pro- 
bation’s unique position in the criminal justice system 
and the fact that probation utilizes correctional inter- 
ventions to work with offenders in the community, the 
harshness of Martinson’s scathing essay was stunning. 
It didn’t make it any easier when several years later 
Martinson (1979) wrote, “Contrary to my previous posi- 
tion, some treatment proponents do have an appreciable 
effect on recidivism. . . . The evidence in our survey is 
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simply too overwhelming to ignore” (p. 224). The dam- 
age was already done; action, not words, was needed. 


Retrenchment and Support for What Works 


Subsequent to Martinson’s initial article and his 
later retrenchment, several exhaustive reviews of eval- 
uation studies were undertaken. These reviews con- 
firmed that a substantial body of research existed 
“demonstrating the effectiveness of treatment” (Gen- 
dreau, 1981; Gendreau & Ross, 1979, 1981, 1987; 
Greenwood & Zimring, 1985; Halleck & Witte, 1977; 
Palmer, 1983; Van Voorhis, 1987). Indeed, for that mat- 
ter there have been five extensive reviews of rehabili- 
tation literature covering approximately 200 studies for 
the period 1973 to 1987 (Gendreau & Ross, 1979, 1981, 
1987; Ross & Gendreau, 1980; Ross & Fabiano, 1985). 

Cullen and Gendreau (1992), in their article “The Ef- 
fectiveness of Correctional Rehabilitation,” noted that a 
substantial body of literature not only supports the no- 
tion that treatment works for a variety of offenders, but, 
moreover, “it would be reasonable to assume that a set of 
underlying principles can be derived which are predica- 
tive of successful programs” (p. 235). Vern Fogg (1992) 
observed that when Ross and Gendreau were studying 
effective treatment programs they reported that: 


Nearly every notable program shared one common characteristic: 
some technique had an impact on the offender’s thinking. Effective 
programs not only targeted the offender’s environment, behavioral 
responses and skill development, they also sought to increase the 
offender’s reasoning skills, problem solving abilities and expand 
the offender’s empathy toward others. (p. 24) 


Support for this conclusion was derived from outcome 
data of two statistically sophisticated research meta- 
analyses conducted by Garrett (1985) and Izzo and 
Ross (1987). 

Cullen and Gendreau (1992) detailed that effective 
programs tend to be characterized by specific theories 
such as “social learning; cognitive models; skills train- 
ing; differential association and behavioral-systems 
family therapy” (p. 236), which in turn were linked to 
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specific intervention strategies. Consequently, for an in- 
tervention paradigm to be effective, it is necessary for 
the correctional counselor/probation officer to 

promote, as frequently as possible, the acquisition of pro-social at- 
titudes and behavior on the part of the offender, to problem solve 
those behaviors that will aid and reward the offender for non crim- 
inal pursuits, and to utilize community resources that provide ser- 


vices suitable and relevant to the offender's needs. (Cullen & Gen- 
dreau, 1992, p. 236) 


Moreover, although the services provided the of- 
fender must be given in a dignified, honest, and empa- 
thetic manner, nonetheless, the offender must be keenly 
aware “that he or she must abide by reasonable pro- 
gram contingencies,” which are clearly defined “by the 
probation order or requirement of the therapeutic con- 
tract” (Cullen & Gendreau, 1992, p. 236). 


Probation and “Cog” 


Probation is a subsystem of the criminal justice sys- 
tem. Its effectiveness is measured by the number of in- 
dividuals who successfully complete their supervision 
and are mainstreamed back into society as functioning, 
productive people. Constructive and positive change in 
its clients is a tangible demonstration that the system 
is working effectively. As its overall goal, probation has 
a specific outcome, i.e., the modification or change of be- 
havior through a structured program of community su- 
pervision. Inherent to the mission of probation is its re- 
sponsibility to adopt correctional interventions that 
lead to and/or promote offender change. 

It has been noted that many offenders fail to “acquire 
critical reasoning skills” ( Ross et al., 1988, p. 45). While 
they may be able to rationalize their behavior, their rea- 
soning process is flawed. Because they have developed 
set patterns of thinking that tend to support their crim- 
inal behavior, they are able to justify their conduct. Ed- 
ward Humes (1996), in his stunning book about the ju- 
venile justice system, provides a startling illustration of 
this type of thinking: 


When I was growing up, I learned how to take 


another person’s car without a key, how to drive it and sell it, or 
just leave it somewhere. 


I learned how to sit down low and look out the windows for the 
enemy, 


to see them before they saw me. 


And, finally, when I was growing up, I learned how to load bullets 
into a gun. 


I learned how to carry it and aim it, and I learned how to shoot the 
enemy, 


to be there for my homeboys, no matter what. 


These are the things I learned when I was growing up. (pp. 16-17) 


Many offenders lack interpersonal problem-solving 
skills and manifest egocentricity. Nathan McCall (1994), 
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in his autobiographical account Makes Me Wanna 
Holler, observed that “most of the guys in prison 
couldn’t be rehabilitated because they had never been 
habilitated in the first place” (p. 214). Essentially, of- 
fenders “evidence shortcomings in any or all of the fol- 
lowing cognitive functions: the ability to recognize the 
potential for problems when people interact; the ability 
to conceptualize the step-by-step means needed to 
reach their goals; and the ability to see the cause-and- 
effect relationship between their action and other peo- 
ple’s behavior” (Ross et al., 1988, p. 45). This point is 
powerfully demonstrated by McCall’s (1994) response 
to his girlfriend when she announced her pregnancy: 


At first, I assumed she was pregnant by her old boyfriend, but then 
I realized that he was away and that she hadn’t been with him in 
a while. .. . It was a wonder that I was surprised. In all those years 
of throwing down in bed with girls, I never took precautions. For 
the longest time, I thought the only way a woman could get preg- 
nant was if she and the guy had an orgasm at the same time. 


He goes on to say, 


I willingly owned up to my responsibility. I told her, “I'll do what I 
have to do to help out.” But I had no idea what that meant. (p. 111) 


When an offender’s behavior and attitude is charac- 
terized by impulsiveness, a sense of powerlessness, con- 
ceptual rigidity, lack of interpersonal problem-solving 
skills, egocentricity, and low critical reasoning ability, 
you can reasonably assume that to some degree the of- 
fender is cognitively impaired. “Advice, warnings or 
punishments often seem to leave little impact on them 
because they fail to reflect back on their behavior and 
its effects” (Ross et al., 1988, p. 45). Cognitively im- 
paired offenders do not recognize the possibility that 
their behavior, attitudes, and thinking are linked to and 
contribute to the problems they are experiencing. 

While it cannot be stated unequivocally that cogni- 
tive deficits are a cause of crime, there is sufficient evi- 
dence to suggest that those individuals who are cogni- 
tively impaired are more susceptible to developing and 
maintaining criminal lifestyles. 

Gendreau, Cullen, and Bonta (1994) listed seven pro- 
gram strategies that lead to significant reductions in 
recidivism in the supervision of offenders. One of the 
principal program components was cognitive social 
learning strategies that employ modeling, cognitive re- 
structuring, and explicit reinforcement of and alterna- 
tives to antisocial styles of thinking, feeling, and acting 
(Fitzsimons, 1994). Cognitive skills training/education 
as used in the correctional setting is not designed to ef- 
fect basic personality change; rather, it is an approach 
which seeks to equip offenders with prosocial thinking 
and behavioral skills that will allow them to avoid fur- 
ther criminal involvement. It is an intervention proto- 
col that is best taught by criminal justice professionals 
with nonclinical backgrounds, but who have been thor- 
oughly trained in cognition and techniques suitable for 
its delivery. 
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It is critically important, from the onset, that it be 
understood by policy makers and probation personnel 
alike that a principal aspect of the cognitive skills pro- 
tocol is the proposition that antisocial behavior is not a 
reflection of underlying psychopathology. Instead, a 
basic assumption is that most offenders tend to be 
unsocialized and lack the prosocial skills to effect a 
prosocial adjustment. The cognitive skills paradigm 
stresses education, not therapy. 


Basic Principles of Cognitive Intervention 


Over the past decade there has been a proliferation of 
cognitive skills programs both in the United States and 
abroad. Most of the programs share some common prin- 
ciples and to some degree are connected to the seminal 
work concerning thinking errors researched by Yochel- 
son and Samenow and described in their book The 
Criminal Personality (1976) while also drawing on the 
scholarly work and research insights of Piaget and Ed- 
ward de Bono. Cognition, as a field of study, “is the 
study of the knowledge we possess, the organization of 
this knowledge, and the processes we have available to 
us for using this information in the everyday activities 
of attention, learning, memory, comprehension and 
problem solving” (Small, 1990, p. 1). It is an approach 
which proposes that goal-directed behavior is a predi- 
cate of that process. Inherent to this approach is the no- 
tion that “humans process environmental information 
in a series of stages between the occurrence of the stim- 
ulus and the production of a response” (Small, 1990, p. 
8). Consequently, when working with offenders, an es- 
sential supposition of the cognitive model is that think- 
ing determines behavior. Changing thinking, therefore, 
is a precursor to changing behavior. The change from 
unknown to known is understanding, and the mecha- 
nism that conveys change is the thought processes. The 
ability to think is a skill and the process involved can 
be taught. Thinking is that ellipse of time between ex- 
periencing a situation and knowing what to do about it. 

Implicit to teaching offenders cognitive skills tech- 
niques is recognizing that there is something practical 
that offenders can do to change the course of their life. 
Offenders are taught that they have the ability to: 


© recognize their own patterns of thinking, feeling, and 
perception; 


e recognize how these patterns result in and support 
their dysfunctional/criminal behavior; 


e make the personal decision to change their lives by 
changing these patterns; and 


e follow the decision to change with a practical pro- 
gram of cognitive skills self-change. 


Some common objectives of the cognitive skills pro- 
gram are for offenders to develop social competence and 


social skills. Social competence is a broad term that can 
be defined as including learning the socially accepted 
performance of a variety of social skills in a manner 
that is effective and efficient (University of Kansas In- 
stitute for Research in Learning Disabilities, 1988). 
With respect to the development of social skills, a social 
skill strategy allows the offender to employ learning 
guidelines and rules related to selecting the best proce- 
dure and how to make decisions about their use. A so- 
cial skill is a set of procedures relative to meeting a so- 
cial demand (University of Kansas Institute for 
Research in Learning Disabilities, 1988). 

How an offender approaches a task is called a strat- 
egy. A strategy includes how the offender thinks and 
acts when planning, executing, and evaluating perfor- 
mance of a task and its outcome. A cognitive strategy 
consists of the following: 


¢ Stop and think before acting. 

e Consider the consequences of actions. 

¢ Conceptualize alternative ways of responding. 

¢ Consider impact of your own behavior on others. 


¢ Implement a process (series of steps or questions) to 
engage in prosocial behavior. 


Some Outcomes and Final Thoughts 


A cognitive skills education program when coupled 
with a structured and focused supervision protocol can 
work to dramatically reduce recidivism and increase of- 
fender success. Several state probation systems, such as 
those in Colorado, Texas, Iowa, Oregon, and Georgia, 
are already engaged in providing offenders with the op- 
portunity to participate in cognitive skill-building pro- 
grams as are several federal probation jurisdictions. 
“Colorado has been using cognitive programming for 
several years and their initial outcome study in 1992 
showed a 41.7% revocation rate for regular probation, 
29.4% for intensive supervision with treatment, and 
25.4% when the correctional intervention inciuded cog- 
nitive skills training” (Fitzsimons, 1994, p. 4). In one 
study researchers found that 60 percent of substance 
abusers in regular caseloads recidivated as compared to 
18 percent in an intensive probation program that in- 
cluded cognitive skills training (Johnson & Hunter, 
1992). During a symposium given at the federal sys- 
tem’s Probation and Pretrial Services Academy in 1994, 
Professor Don Andrews of Carlton University pre- 
sented research findings which indicated that when of- 
fenders are engaged in correctional interventions that 
include drug and alcohol treatment, employment assis- 
tance, and a structured program of cognitive skills 
building, recidivism is reduced by as much as 29 per- 
cent. Two of Mark Lipsey’s principal conclusions, in his 
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1990 meta-analysis of treatment effectiveness (An- 
drews, 1994, p. 14), were that the best treatments were 
structured and focused and that the best treatments 
reduced recidivism rates by about 30 percent on aver- 
age. Moreover, Professor Andrews observed that “there 
now is a human science of criminal conduct. There are 
theories of criminal conduct that are empirically defen- 
sible and that may be helpful in designing and deliver- 
ing effective service” (1994, p. 3). 

While cognitive skill deficits cannot conclusively be 
linked to crime, there is ample evidence to suggest that 
it increases the likelihood of a criminal lifestyle. There- 
fore, given developments in the knowledge base con- 
cerning criminal behavior and effective correctional 
supervision interventions, it would seem that a supervi- 
sion protocol emphasizing cognitive skills training 
would be a prudent and useful investment of probation 
officer time and perhaps in the process provide an an- 
swer to probing questions posed by a young offender: 


Who is going to teach me how to be a father? How to take care of 
my family? How to live a life—a normal life? These are the things 


I never learned growing up. Who will teach me now? (Humes, 
1996, p. 17) 


This is probation’s challenge and its future. Only 
time will tell if it can meet that challenge. To do so, pro- 
bation may have to change some of its thinking, and— 


as any offender will tell you—change is tough! 
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Community-Based Substance Abuse 
Treatment: A 1-Year Outcome Evaluation of 
the Dallas County Judicial Treatment Center 


By KEVIN KNIGHT, PH.D., AND MATTHEW L. HILLER, PH.D.* 


Introduction 


N RECENT years, community-based substance 
[== treatment has become an increasingly popu- 

lar alternative to incarcerating criminal offenders 
with a substance abuse problem. At the national level, 
diversionary programs emerged in the early 1970s, 
with the most visible being the Treatment Accountabil- 
ity and Safer Communities program (formerly Treat- 
ment Alternatives to Street Crime—TASC; Inciardi & 
McBride, 1991). It was not until 1991, however, that 
Texas adopted a similar strategy and passed legislation 
(House Bill #2335) that authorized the development of 
community-based substance abuse treatment facilities 
(known as Substance Abuse Treatment Facilities— 
SATFs) for probationers identified as having a sub- 
stance abuse problem. 

Along with the goal of rehabilitating the substance- 
abusing offender, correctional community-based treat- 
ment programs in Texas were established with the 
purpose of helping to alleviate jail and prison over- 
crowding. For example, in 1994, Texas had more in- 
mates in county jail backlog (30,574) awaiting transfer 
to prison than most states had in their entire prison 
system (Fabelo, 1996a). This situation was, in part, ex- 
acerbated by the fact that at least one-third of those 
sentenced to community corrections were specifically 
for a drug offense, with over one-third of the offenders 
with a drug offense ending up in prison within 3 years 
of their initial conviction (Fabelo, 1996a). These num- 
bers are much higher when other drug-related of- 
fenses, such as theft to support a drug habit, are fac- 
tored into the formula. If the problem of overcrowding 
were to be solved, it was clear to many Texas legisla- 
tors that correctional capacity had to be increased and 
that treatment needed to be provided to addicted of- 
fenders in an effort to reduce recidivism rates. 

As a result, Texas added over 90,000 beds to its cor- 
rectional capacity between 1989 and 1995, with over 
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6,000 beds designated specifically for substance abuse 
treatment, and now has the highest incarceration rate 
in the country (653/100,000 persons). The result is 
clear, there is currently no prison overcrowding crisis, 
and no backlog is projected for the next 2 years under 
current policies and trends (Fabelo, 1996a). What is un- 
clear, however, is whether there is a decrease in the - 
number of offenders, particularly substance-abusing 
offenders, returning to prison as a result of the treat- 
ment programs. Now, more than ever, it is essential that 
community-based drug treatment programs demon- 
strate that they do more than provide an alternative to 
incarceration; they must demonstrate that their pro- 
gram graduates are staying out of prison and that they 
are, or are becoming, productive members of society. 

Researchers at the Institute of Behavioral Research 
at Texas Christian University have been conducting a 
long-term evaluation of one of the original SATFs, the 
Dallas County Judicial Treatment Center (DCJTC). 
Findings from a 6-month followup study of the facility 
revealed that program graduates had a significantly 
lower arrest rate (6 percent) in comparison to those 
who did not complete the program (13 percent) and to 
those who were transferred out of the program (27 per- 
cent; DCJTC; Hiller, Knight, Devereux, & Hathcoat, 
1996). Although the findings are encouraging, ques- 
tions remain as to the sustained impact the program 
has had on its clients. Therefore, the purpose of this 
study is to summarize findings from a 1-year evalua- 
tion of the DCJTC; specifically, “official” arrest records 
are examined with respect to background and program 
completion information. 


Method 


Description of the DCJTC 


The DCJTC is located in Wilmer (south of Dallas, 
Texas) and includes a 300-bed residential treatment 
program based on a modified therapeutic community 
approach that incorporates 12-Step programming; 200 
beds are designated for primary treatment and 100 
beds for a specialized aftercare treatment component 
called Phase IV. It provides up to 6 months of primary 
substance abuse treatment as an alternative to incar- 
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ceration for probationers at high risk for recidivism, re- 
lapse, and technical violations. Treatment is based on a 
continuum of care philosophy, providing life-skills 
training (e.g., educational, recreational, and vocational 
therapy) along with drug education and group counsel- 
ing. Clients who do not have a transitional social sup- 
port system after primary treatment are sent to the 3- 
month specialized Phase IV residential aftercare 
program. After leaving primary treatment (and Phase 
IV), all graduates are required to participate in up to 6 
months of outpatient aftercare (for more detail, see 
Barthwell et al., 1995). 


Sample 


Data were collected from 492 clients. They were pri- 
marily male (72 percent), African American (59 per- 
cent) or white (34 percent), not married (78 percent), 
‘and 25 to 39 years of age (62 percent). The primary 
drug of abuse for newly admitted clients included 
crack cocaine (33 percent), powder cocaine (22 per- 
cent), alcohol (18 percent), and marijuana (15 percent), 
with 18 percent of the clients reporting injection drug 
use. Based on all program admissions from September 
1, 1993, to August 31, 1994, 71 percent graduated, 20 
percent were expelled as a result of program infrac- 
tions, and 8 percent were transferred out of the pro- 
gram, primarily due to inappropriate placement. Dis- 
charge dates ranged from September 29, 1993, and 
June 19, 1995. 


Data Collection 


This study focused primarily on background and 1- 
year followup data collected by the Texas Department 
of Public Safety (DPS). A request for Texas DPS Crimi- 
nal History Records Inventory (CHRI) arrest records 
was processed, and arrests before and following DCJTC 
admission were recorded. Completeness and reliability 
of DPS CHRI arrest records are summarized in a recent 
report by the Criminal Justice Policy Council (Fabelo, 
1996b). In short, an evaluation of DPS CHRI records 
from seven counties, including Dallas County, indicated 
that nearly three-quarters (73 percent) of all court- 
disposed cases within Texas were included in the DPS 
CHRI system, with nearly all (97 percent) of those cases 
having had a complete overall record. 


Results 


Background Information 


As illustrated in figure 1, half (50 percent) of all 
the DCJTC admissions had a DPS CHRI record of 
arrest for possession, selling, or distribution of drugs as 
their most recent record before admission to the DCJTC. 
Other preadmission arrests were for larceny/forgery/ 
fraudulent activities (15 percent), driving while intoxi- 
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cated (7 percent), stolen vehicle (6 percent), and bur- 
glary (6 percent); all other offense categories constituted 
less than 5 percent of the admission cohort. When these 
offenses were examined with respect to program com- 
pletion status, very few differences emerged. One no- 
table exception was with the category of drug offenses; 
although over half of the program graduates (51 per- 
cent) and expulsions (52 percent) had an arrest for the 
possession, selling, or distribution of drugs, only 39 per- 
cent of those transferred out of the program had a drug 
offense arrest. Furthermore, those who were transferred 
out of the DCJTC facility had a wider variety of offenses 
before admission such as prostitution (5 percent versus 
1 percent for completers and expulsions) and invasion of 
privacy (7 percent versus 1 percent for completers and 2 
percent for expulsions). 


1-Year Arrest Rates 


Similar to the earlier 6-month followup evaluation of 
the DCJTC (Hiller, Knight, Devereux, & Hathcoat, 
1996), a 1-year followup search of the DPS CHRI ar- 
rest records revealed that the DCJTC graduates con- 
tinued to be less likely to be arrested than were the for- 
mer DCJTC clients who were expelled or who were 
transferred out of the program (see figure 2).' Specifi- 
cally, 11 percent of the graduates had a DPS CHRI ar- 
rest record within 1 year after leaving the DCJTC pro- 
gram compared to 21 percent of those who were 
expelled and 37 percent of those who transferred 
(x? = 21.7, p < .05). Furthermore, when compared 
strictly to program graduates, the DCJTC expulsions 
were over twice (2.1) as likely, and the DCJTC trans- 
fers over four times (4.6) as likely, to be arrested dur- 
ing the 1-year followup period. When examining the 
relationships between l-year arrest rates and back- 
ground characteristics, most notable may be that al- 
though there was no difference in the arrest rates for 
both male and female graduates (11 percent), 31 per- 
cent of the female expulsions were arrested compared 
to only 15 percent of the male expulsions (p = .06, Odds 
Ratio = 1.5:1). 

Of the 75 former clients who were arrested within the 
first year after leaving the DCJTC, most were arrested 
for drug offenses (32 percent), larceny (25 percent), 
driving while intoxicated (8 percent), resisting a police 
officer (7 percent), and assault (7 percent); less than 5 
percent of the remaining arrests were in any of the 
other specific categories (see figure 3). However, when 
examined by DCJTC graduation status, 43 percent of 
the expulsions and 40 percent of the transfers arrested 
were for drug offenses compared to only 23 percent for 
the graduates. 


Prediction of Program Completion and 1-Year Arrest 


As seen in table 1, a statistical prediction model for 
program completion was constructed based on the fol- 
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FIGURE 2. POSTTREATMENT ARREST RATES BY TREATMENT DISCHARGE STATUS 


Transferred 
(n = 41) 


Discharge Status 


| months 


1 Year | 


64 
50 
37 
| 
| 
| 
| 
| 
| SS 
| 
| 
| 
RRS 
Graduated pe : 
| (n = 351) (n = 100) || | 
i 
| | 


COMMUNITY-BASED TREATMENT 
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lowing background predictors (collected at admission to 
the DCJTC): gender, race/ethnicity, age, education, mar- 
ital status, employment status, financial support from 
others, and injection drug use. Based on a logistic re- 
gression model, significant predictors of program com- 
pletion included gender, age, and education level 
(p < .05). Specifically, male clients were 1.7 times more 
likely than female clients to graduate, older clients (32 
years old or older) were 1.7 times more likely than 
younger clients (less than 32 years old) to graduate, and 
better educated clients (at least a 12th grade education) 
were 1.6 times more likely to graduate from the DCJTC 
program than less educated clients (less than a 12th 
grade education). 

In addition, a statistical prediction model for predict- 
ing arrest within the first year after DCJTC discharge 
was constructed using the same set of background mea- 
sures (described above) as predictors (see table 2). Re- 
stricting the analyses to graduates and expulsions only 
(excluding transfers), two significant predictors of being 
arrested emerged: marital status and DCJTC gradua- 
tion. Specifically, clients who reported being unmarried 
when they entered the program were 4.6 times more 
likely than married clients to be arrested within the 
first year after being discharged from the DCJTC. Fur- 
thermore, expulsions from the DCJTC were twice more 
likely than graduates to be arrested. 

A final statistical prediction model (see table 3), with 
the inclusion of admission to Phase 4 (residential after- 
care) as a predictor, was constructed to determine who 
among the graduates were most likely to be arrested 
during the 1-year followup period. Once again, clients 
who were unmarried were over 4 times (p < .05, Odds 
Ratio = 4.1:1) more likely than married clients to be ar- 
rested. Furthermore, results revealed that DCJTC 
clients who were not admitted to Phase 4 were 2.1 
times more likely than clients who were admitted to 
Phase 4 to be arrested (p = .06). 


TABLE 1. SUMMARY OF LOGISTIC REGRESSION MODEL FOR 
PREDICTING GRADUATION FROM DCJTC (N = 492) 


Regression Odds 


Model/Variables Weight SE 7° Ratios 


Model: Graduated From DCJTC*** 
Intercept -0.14 
Male* 0.52 
African American -0.31 
White -0.68 
Age 32 or older** 0.52 
Began abusing drugs before 

age 17 -0.31 
High school graduate* 0.46 
Married -0.15 
Not employed 
Support from others 
Injection drug use -0.12 


*p < .05; **p < .01; ***p < .001 
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TABLE 2. SUMMARY OF LOGISTIC REGRESSION MODEL FOR 
PREDICTING BEING ARRESTED WITHIN 1 YEAR AFTER 
LEAVING TREATMENT (N = 451) 


Regression 
Weight SE 


Odds 


Model/Variables Ratios 


Model: Arrested Within 1 Year 
of Discharge*** 

Intercept 

Female 

African American 

White 

Age 31 or younger 

Began abusing drugs after 

age 17 

High school graduate 

Not married** 

Not employed 

Support from others 

Injection drug use 

Did not graduate DCJTC* 


*p'<105; **p'<.01; 


TABLE 3. SUMMARY OF LOGISTIC REGRESSION MODEL FOR 
PREDICTING BEING ARRESTED WITHIN 1 YEAR AFTER 
LEAVING TREATMENT FOR DCJTC GRADUATES (N = 351) 


Regression Odds 
Weight SE x” Ratios 


Model/Variables 


Model: Arrested Within 
1 Year of Discharge* 
Intercept 
Female 
African American 
White 
Age 31 or younger 
Began abusing drugs after 
age 17 
High school graduate 
Not married* 
Not employed 
Support from others 
Injection drug use 
Did not receive Phase IV 
treatment’ 


tp < .10; *p < .05 
Discussion 


Background Information 


Based on the most recent DPS CHRI record of arrest 
before a client being placed on probation, half of all the 
DCJTC admissions had been arrested specifically for a 
drug offense. Although the DCJTC program completers 
and expulsions had similar records of arrests, clients 
who eventually were transferred out of the program 
had a different arrest profile. For example, program 
transfers were less likely than program graduates and 
expulsions to have had a preprobation drug offense and 
more likely to have had a variety of other offenses such 
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as a sex offense. These findings suggest that, based on 
the last preprobation arrest, clients who were trans- 
ferred out of the DCJTC program were inappropriate 
for treatment at the DCJTC facility. 


1-Year Arrest Rates 


Only 11 percent of the DCJTC graduates had a DPS 
CHRI record of arrest during the 1-year posttreatment 
period compared to 21 percent of the program expul- 
sions and 37 percent of the program transfers. Of those 
arrested, posttreatment arrests appeared to be either 
directly or indirectly drug related. For example, 23 per- 
cent of the arrested graduates were arrested for a drug 
offense, 28 percent for larceny (probably to support 
drug use), and 8 percent for driving while intoxicated. 
This compares to 43 percent of the expulsions who were 
arrested for a drug offense, 19 percent for larceny, and 
5 percent for driving while intoxicated. It may be im- 
portant to note, however, that the combined percent ar- 
rested for these drug-related offenses was lower for ar- 
rested program graduates (59 percent) than for 
arrested program expulsions (67 percent); thus, pro- 
gram graduates who were arrested were less likely to 
have been arrested during the followup period on these 
drug-related charges. 


Prediction of Program Completion and 1-Year Arrest 


Results also indicated that when a variety of back- 
ground measures were considered collectively in the pre- 
diction of DCJTC completion status, three emerged as 
significant predictors: age, education level, and gender. 
Younger, less educated, and female clients were less 
likely to graduate than were their counterparts. As re- 
search has consistently demonstrated, younger clients 
are the ones who begin abusing illicit drugs and commit- 
ting crime at an earlier age and thus present a greater 
challenge to treatment programs. Similarly, less edu- 
cated clients consistently have been found to be associ- 
ated with poorer treatment process and outcome mea- 
sures. Lastly, when compared to male clients, female 
clients admitted to the DCJTC treatment programs were 
less likely to graduate; however, they also were more 
likely to have lower education levels, receive financial 
support from others, and be unmarried —all of which are 
factors associated with poorer treatment outcomes. 

Similar to other corrections-based research (e.g., 
Knight et al., in press), statistical prediction models re- 
vealed that program expulsions were twice as likely to be 
arrested during the 1-year followup period than were 
program graduates. Furthermore, this study found that 
participation in the residential aftercare program (Phase 
IV) was a significant predictor of lower posttreatment ar- 
rest rates. Specifically, the DCJTC graduates who were 
not admitted to the residential aftercare program were 
twice as likely as those who were admitted to be arrested 
during the year following treatment. Clearly, those 


clients with the most favorable outcomes were those who 
not only completed the primary residential program, but 
also were admitted to the residential aftercare program. 
Evidence continues to support the need for a substance 
abuse treatment continuum approach that includes res- 
idential and aftercare components. 

Interestingly, although marital status before treat- 
ment was not a predictor of program graduation, it was 
a strong predictor of arrest during the 1-year followup 
period. One possibility is that during therapeutic com- 
munity treatment, support primarily comes from other 
clients and treatment staff. Once clients leave the treat- 
ment program, they must turn to family and friends for 
support. Those who are married and can turn to a 
spouse for support appear to be the ones less likely to be 
arrested. This suggests that a critical aspect of aftercare 
may be the enhancement of positive client social support 
structures, particularly for unmarried clients. 


Conclusion 


In conclusion, this study examined one of the first 
substance abuse treatment facilities established in 
Texas as an alternative to incarceration for substance- 
abusing probationers. Overall, 1-year followup outcomes 
(i.e., lower arrest rates) were highly favorable for grad- 
uates of the DCJTC program, particularily for those who 
entered the residential aftercare component of the treat- 
ment continuum. As with many criminal justice studies, 
however, this study did not include random assignment, 
and causal attribution cannot be determined. Potential 
selection biases with respect to program completion and 
participation in aftercare cannot be ruled out. Nonethe- 
less, this study lends credibility to the need for provid- 
ing treatment to probationers with a substance abuse 
problem. If treatment is to continue being provided as 
an alternative to incarceration, it is imperative that fu- 
ture studies continue to demonstrate the benefits of pro- 
viding treatment; in particular, demonstrating that pro- 
bationers who receive treatment for their substance 
abuse problems are less likely to recidivate than are 
those who do not receive treatment. 


NOTE 


‘In the process of collecting 1-year DPS CHRI arrest data, 6-month 
arrest rates were updated. Although the percent arrested for the 
graduates remained the same as in the earlier report (6 percent), the 
arrest rate changed for the expulsions from 13 percent to 14 percent 
and for the transfers from 27 percent to 29 percent. 
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A Contemporary View of Alternatives to 
Incarceration in Denmark 


By L. CRAIG PARKER, JR., PH.D.* 


ative criminal justice, I undertook a study of 

community-based corrections in Denmark dur- 
ing the summer of 1996. Previously, I had engaged in 
research in other Scandinavian countries, including 
Sweden and Finland, and I was curious about Den- 
mark’s system. In the case of Finland, I launched a 
broad-based overview of the Finnish criminal justice 
system in 1988 on a Fulbright grant (Parker, 1993). 

The current project explored alternatives to impris- 
onment and included visits and interviews with staff 
members associated with probation offices, halfway 
houses, and the Danish community service program. In 
addition, several visits to prisons were included in this 
comparative field study. 

For many years the Scandinavian countries have had 
a well-deserved reputation for their progressive social 
and political policies. The hallmarks of the “social wel- 
fare” state—high personal income taxes, free health 
care for all, broad and well-financed unemployment 
and disability plans—are still very much in evidence in 
Denmark and, for that matter, the other Nordic coun- 
tries. Still, there has been a trimming of social spending 
in countries such as Sweden, Finland, the Netherlands, 
and Denmark brought on by economic necessity and 
the policies of recently elected centrist governments 
(that is, politically elected bodies that are neither lib- 
eral nor conservative). 

Criminal justice policies in the 1990s, while not 
nearly as harsh on offenders as those of the United 
States, also have a rather centrist ring to them in Scan- 
dinavia, reflecting not only increases in crime rates, but 
the pessimism associated with earlier failed efforts to 
rehabilitate offenders. 


. S PART of my ongoing interest in compar- 


Crime Rates in Denmark and the United States 


Recent crime rates for Denmark and the United 
States, based on offenses reported to the police, for four 
key offenses during the 1990s are as follows: Homicide 
(Denmark, 242, rate 5 per 100,000; U.S., 20,045, rate 8 
per 100,000); Assault (Denmark, 7,690, rate 148 per 
100,000; U.S., 967,050, rate 388 per 100,000); Robbery 
(Denmark, 2,127, rate 41 per 100,000; U.S. 608,464, rate 


*Dr. Parker is a psychologist and a professor of criminal 
justice at the University of New Haven in West Haven, 
Connecticut. 
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244 per 100,000); and Theft (Denmark, 307,525, rate 
5,914 per 100,000; US., 7,286,075, rate 2,926 per 
100,000). As these data reveal, only theft has a higher 
rate in Denmark than in the United States, and the ac- 
tual rate may not be higher in this instance as “petty of- 
fenses” are included in the Danish category (Kangas- 
punta, 1995a). Comparisons between countries always 
cause discomfort in scholars drawing them due to differ- 
ent definitions, varied means of gathering crime statis- 
tics, and problems associated with language translation. 

While the 1960s was an era in which the notion of re- 
habilitating offenders was popular in both Scandinavia 
(including Denmark) and the United States, today the 
situation is markedly different in both places. The 
United States in recent decades has adopted federal 
and state policies that have harshly punished individu- 
als for a variety of offenses with lengthy sentences. In 
contrast, Denmark’s policies have reflected a less puni- 
tive approach in which the welfare of criminal offenders 
has been included in the equation and alternatives to 
incarceration have been given an equal weight to im- 
prisonment in the eyes of justice officials. The upshot is 
less use of incarceration as a sentence with shorter sen- 
tences when it is imposed. 

The data speak for themselves. Between 1986 and 
1990, Denmark’s prison population increased from just 
3,202 to 3,375 (a rate of 66 per 100,000 population) 
while during the same period persons incarcerated in 
the United States jumped from 787,601 to 1,148,055 (a 
rate of 459 per 100,000 population) (Kangaspunta, 
1995a). A more recent assessment by the Bureau of Jus- 
tice Statistics (1996) noted that for 1995 an estimated 
1,585,400 persons were incarcerated in the United 
States. This updated estimate results in an incarcera- 
tion rate of 600 per 100,000 U.S. residents. 


Sketch of the Danish System 


The purpose of this article is to provide a picture of 
how these two nations have managed their convicted 
offender population. Examples of how the less punitive 
policies of the Danes have played themselves out are 
provided. First, a few words about the overall structure 
of Denmark’s criminal justice system. The Danish crim- 
inal code goes back to 1930, and rules linked to crimi- 
nal procedure are included in the Administration of 
Justice Act of 1916 and periodically have been revised 
(Kangaspunta, 1995b). Investigations involving crimi- 
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nal offenses are typically handled by the police, as in 
most countries, and the police service is organized on a 
national basis as is the prison and probation service. 
This is typical, of course, of the other Nordic countries 
and most European nations. The police, prosecution, 
court, and prison services are all organized under the 
umbrella of the Ministry of Justice in Denmark. The 
minimum age of criminal responsibility in Denmark is 
15 years, and children under this age are handled by 
local welfare authorities. 


The Probation Service 


The more humane treatment of offenders in Denmark 
is initially revealed in the fact that there is no capital 
punishment in contrast to the increasing use of this de- 
vice in the United States. The stated purpose of the Dan- 
ish probation service is “to prevent relapses into crime by 
strengthening, to the greatest possible extent, the client’s 
self-confidence and self-discipline and by strengthening 
his ability to evaluate himself in social and economic con- 
texts and translate this experience into practice” (De- 
partment of Prisons and Probation, 1994). These are not 
just words in a printed pamphlet to probation officers in 
Denmark. The author was repeatedly surprised at the 
expression of confidence and conviction of probation offi- 
cers in their attitudes toward assisting and rehabilitat- 
ing offenders in Denmark. Having taught and consulted 
with probation officers in the United States for more 
than 25 years, I found the contrast in attitude remark- 
able. Many American probation officers become indiffer- 
ent and cynical about helping their supervisees. It seems 
linked to their huge caseloads and consequent infre- 
quent contacts with their supervisees. Granted, Danish 
probation officers have a huge advantage—they have 
workable caseloads of around 45 while probation/parole 
officers in the United States often have 200 to 300 clients 
(Parker, 1986; Bang, 1996). Furthermore, probation offi- 
cers in the United States, while overwhelmed with the 
paperwork and bureaucracy associated with an extraor- 
dinary number of clients, also have many more danger- 
ous clients under their supervision. 

Notwithstanding these major differences, in a series of 
interviews with staff at a variety of probation offices, 
halfway houses, prisons, and the community service pro- 
gram, certain themes consistently emerged. As already 
noted, the probation officer corps—all trained as social 
workers—tended to be optimistic and confident in their 
ability to make a difference with their supervisees. Per- 
haps this is the most important point of difference be- 
tween the Danish and American approaches. It should be 
noted that, similar to probation officers in other Euro- 
pean countries and a number of those in Asia, probation 
officers in Denmark also fulfill the parole function and 
supervise offenders upon their release from correctional 
institutions (Parker, 1986, 1993). In Denmark the social 
workers are typically educated in college programs of 3 


FEDERAL PROBATION 


June 1997 


years duration that would be equivalent to bachelor-level 
degree programs in the United States. This contrasts 
with the United States, where various states and the fed- 
eral government typically require a 4-year college degree 
to enter the probation/parole field. One’s college major 
does not have to be social work or psychology—often it is 
unrelated to the behavioral sciences. In addition, the U.S. 
applicant must meet basic civil service requirements 
(sometimes an examination), but the focus of training 
and work has shifted in the United States from counsel- 
ing to surveillance. Supervision/ counseling is the main 
function of Danish officers. Officers are sometimes 
armed in the United States—particularly if they work as 
parole officers in major U.S. cities. In Denmark, it would 
be unthinkable to arm probation officers. 

The large majority of probation officers in Denmark 
are women—perhaps 75 percent to 80 percent accord- 
ing to one administrator. This is in sharp contrast to the 
United States, where officers are men—although this 
varies with the federal, state, or county system. Start- 
ing salaries (for 1995) are around 16,000 Danish 
crowns per month ($3,200 U.S. approximately), and this 
increases to 19,500 crowns per month ($3,800 U.S.) by 
the tenth year. One probation official states that this 
relatively low salary for a college-educated worker in 
Denmark is linked to the low number of male appli- 
cants for this type of work. 

One inquiry regarding the threat of violence posed by 
clients in the Ballerup Probation Office brought forth 
the following response from the group interview of 
three probation officers (Hansen, 1996): 


It’s not very risky for us. We do take more care than we used to, 
and in our building (a private residence converted to a probation 
office in a suburb 20 miles north of Copenhagen) we have an alarm 
system. It’s an alarm only within this house so that we can contact 
a colleague by pushing a button under the desk. It’s not hooked up 
to the police station. The policy is we must always have one other 
probation officer present when we counsel an offender. However, 
there have been no personal assaults or physical attacks which 
have resulted in serious injuries to the staff. There has been only 
one death that we can recall and not to a probation officer. There 
have been occasional minor incidents. At one of the Copenhagen 
city welfare offices, a mentally ill Iraqi offender killed a social 
worker with a knife. Offenders are allowed to carry knives but they 
can be only 7 centimeters long. 


All three women probation officers agreed that there 
had been no overall change in their perception of the 
dangerousness of their clients over the previous 10 
years. One probation officer stated that the most violent 
incident for the whole office in recent years involved a 
probationer who threw a chair through the window of 
the officer’s private office. She was not harmed. 


The Probation Service’s Link to Prisons 


Considering the subject of the Danish Probation Ser- 
vice’s philosophy, it has been stated that four funda- 
mental principles guide it: 
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The principle of early assistance, which seeks to ensure that the 
probation officer enters the case as early as possible; the principle 
of proximity, the aim of which is a short geographical distance be- 
tween the client and the probation officer and, as far as possible, 
between the inmate and his residence/family; the principle of con- 
tinuity, the purpose of which is to reduce the number of breaches 
of contact in the probation work; and lastly the principles of coor- 
dination, which emphasizes the necessity of intensified coopera- 
tion among institutions and local offices as well as an expansion 
of the cooperation at the local level. (Department of Prisons and 
Probation, 1994, p. 1) 


Once again it appears that the Danish Probation 
Service does a solid job delivering on these principles. 
For example, regarding the principle of early assis- 
tance, the author discovered during visits to a number 
of local prisons (including two Copenhagen prisons and 
Herstedvester) that these institutions, along with all 
the other Danish prisons, have social work staff (as 
part of the probation service) assigned to them. These 
staff members, a number of whom were interviwed for 
this study, are an integral part of institutional life and 
engage the offender early on in plans for his or her re- 
lease. These plans include help in managing housing, 
considered by probation officials in many countries to 
be a very critical factor if the offender is to adjust 
successfully to the community, along with assistance in 
searching for a job. In the interview with Bodil 
Hansen, the chief of the Ballerup Probation Office, she 
noted that regarding employment after prison, local 
town governments (“authorities”) would pay a portion 
of the released offender’s salary for 6 months if he or 
she obtained a job in the private sector. For the first 30 
days, local government authorities would pay around 
60 percent of the total salary, and this percentage 
would gradually be reduced over the ensuing 6-month 
period. 

The emphasis on the more humane approach to the 
treatment of incarcerated offenders in Denmark com- 
pared to the United States is revealed in this statement 
in the official literature of the Department of Prisons 
and Probation (1990, p. 30): “It is furthermore the duty 
of the prisons’ social welfare workers (as part of the pro- 
bation service) and the remaining staff attached to the 
individual autonomous units to limit the negative (au- 
thor’s italics) social impact the serving of sentences 
may have on inmates.” 

A breakdown of the clientele of the probation service 
revealed the following (Department of Prisons and 
Probation, 1994, p. 5): 


Supervising probationers 


(those with a suspended sentence) 32% 
Supervising parolees 20% 
Supervising individuals classified 

as “mentally disordered criminals” 15% 
Supervising individuals associated 

with the “drunken driving” law 19% 


Supervising persons in “community 


service” 9% 
Supervising persons on a “voluntary” 
basis 4% 


Interviews by the author with several probation offi- 
cers resulted in these rough estimates of their daily 
time management (Hansen, 1996): 


Administration including letters and 
telephone calls to town authorities, 
police personnel, prison authorities, 


and potential employers 40% 
Visiting clients at their homes or 

interviews 30% 
Visiting clients in prisons 10% 
Attending courts, related to client 

problems 10% 


Meetings and contacts with other 
government officials and people in 
the private sector 10% 


Interviews with probation officers at a number of of- 
fices indicated that the frequency of contact with clients 
varied enormously but that, in general, interviews and 
counseling were more intensive during the early stages 
of the relationship. Probation officers suggested once a 
week was common during the first month and then 
every second week during the following 2 months. De- 
pending on the assessment of the client’s progress, this 
might be reduced to once a month thereafter. If a client 
should be taking medication (e.g., Antibuse) as part of 
his program, he might be monitored or seen daily for a 
period of time. 

Typically, probation supervision was imposed for 1 
year, but it could vary from 3 months to much longer. 
Clients who were identified as “mentally disordered” 
(Section 68) might be supervised for an indefinite pe- 
riod of time. It should be noted that no electronic mon- 
itoring exists in Denmark at this time although it has 
been introduced on an experimental basis in Sweden in 
recent years. 

In discussing the surveillance versus the counseling 
function, one probation officer gave this example: 


It varies a lot—at one point I had a lot of older drug abusers and I 
had to offer a lot of counseling and psychological! support. Some- 
times I have larger numbers of younger clients and I’m mostly fo- 
cused on helping them get jobs. This may be through working with 
local employment offices. Also, with younger probationers I’m often 
trying to hook them up with educational opportunity. 


Mentally Disordered Offenders 


Generally, probation officers agreed that the emo- 
tionally disturbed offender was the most difficult and 
challenging client to work with. Some, of course, have 
committed serious crimes. Supervising them was de- 
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scribed as very time consuming for the staff and partic- 
ularly challenging and complex because of the irra- 
tionality, unpredictability, and dangerousness of men- 
tally ill offenders. Often, they have to be closely 
monitored concerning their taking of medication. Mon- 
itoring medication is difficult because it must be coor- 
dinated with psychiatric treatment staff at clinics and 
hospitals around the ccuntry. At times offenders have 
become psychotic and have failed to report to their pro- 
bation officers, immediately becoming a greater risk to 
themselves and to others. 

Psychiatrically disturbed offenders are released from 
the Herstedvester Institution (a psychiatric prison vis- 
ited by the author) after indefinite periods of incarcera- 
tion linked to Section #68 of the Danish Penal Code. In- 
mates are treated by psychologists, psychiatrists, and 
social workers at this institution—the only one of its 
type in Denmark. It was erected in 1935 and from the 
outset has housed psychiatrically disturbed offenders. 
The facility has a capacity of 130. Some offenders are in 
pretrial custody, some have drug addiction in addition 
to mental illness, some are serious psychopaths, and 
some are categorized as suffering brain damage. An ad- 
ditional group of inmates has been transferred from 
other correctional institutions as a result of emotional 
decompensation. Release of these inmates varies ac- 
cording to the offenses committed, their mental status 
as judged by the psychiatric staff, and, finally, as dic- 
tated by court orders. 

Danish probation officers interviewed for this study 
repeatedly stressed the difficulty and stress of working 
with the increasing numbers of clients in this category 
and the consensus seemed to be that this was definitely 
the most challenging clientele. One officer said, “It’s 
very difficult to motivate them and to work with them 
if they have ceased taking their medication.” Often, two 
probation officers teamed up together when they were 
required to meet one of these offenders at the offender’s 
residence. There is an increase in clients in this cate- 
gory; they now represent 20 percent of all persons 
under supervision. 

Concerning the policy of release from prison, Den- 
mark releases offenders after two-thirds of their sen- 
tences have been served (Department of Prisons and 
Probation Service, 1994). Furthermore, approximately 
90 percent of inmates sentenced to 3 months and more 
are released on parole. 


Halfway Houses 


Halfway houses (or “hostels” as they are called in Den- 
mark) offer residential living in the community for of- 
fenders who are completing the last 3 months of a prison 
sentence. Occasionally young offenders (16 to 18 years of 
age), or code 42:2 offenders, who have not been incarcer- 
ated, are selected for the residential experience. In Den- 
mark, with the addition of one new facility in 1995, the 
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total number throughout the country is just seven facil- 
ities. An interview with the director of the Brondbyhus 
halfway house revealed that drug abuse is a problem 
that had to be confronted both in prison and in the hos- 
tels. He claimed that perhaps 80 percent of incarcerated 
offenders in Danish prisons used hash. He stated that in 
his facility (a bright, modern, attractive building 25 
miles from Copenhagen) urine tests were conducted 
after 30 days. If the test should come back positive, the 
resident would be tested again 30 days later. All alcohol 
and drugs were prohibited at the hostel. This particular 
facility, which included some excellent recreational fa- 
cilities, housed 24 offenders. On the day of the interview 
most were out of the facility on work assignment. 

Salaries for experienced social work staff with 7 to 8 
years of experience were around 180,000 Danish 
crowns per year. This is approximately 38,200 U.S. dol- 
lars. He added that in Denmark, nurses were paid 
about the same, but that elementary school teachers 
were up to around 200,000 Danish crowns annually 
and that high school teachers were paid even more— 
around 250,000 crowns per year. Again for 1996, 4.7 
Danish crowns equal one U.S. dollar. 


Community Service in Denmark 


The author interviewed the energetic Niels-Ebbe 
Jensen, the head of the community service program for 
Denmark. A strong and enthusiastic supporter of this 
“alternative to incarceration,” this probation officer 
sketched the program (Jensen, 1996): 


It started as an experiment in Copenhagen and in the northern part 
of Jutland in 1982. We picked it up from England. By 1985 we im- 
plemented it (still an experiment) all over the country. By 1992 it be- 
came a permanent feature of our criminal justice system. Frankly, it 
started slowly here. In 1995, there were just 500 cases where it was 
ordered. Any of the key functionaries—the defense counsel, the pros- 
ecutor or the judge—can suggest it. Mostly the candidates are males 
between the ages of 18 and 40. Just 4 percent or 5 percent are for- 
eigners or immigrants. The success rate is very high for those who 
engage in it—80 percent of all participants complete it successfully. 
Approximately 10 percent are removed because of a new offense 
while another 10 percent are retained to court because of some vio- 
lation of the conditions. Importantly, only 20 percent of those as- 
signed to community service are recidivists compared to 50 percent 
or 60 percent of those released from prison. It should be noted that 
both groups of offenders are typically poorly educated. 


With a community service order, the probation officer 
determines the setting, develops a plan to ensure that 
the proper number of hours are completed, and checks 
up on the offender’s proper completion of the work 
tasks assigned. Serious violations of the order are re- 
ported to the court, but more minor problems are man- 
aged by the supervising probation officer. 


Conclusion 


In summary, Denmark’s overall approach to manag- 
ing its offender population relies less on incarceration 
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and more on “alternatives.” Incarceration rates are 
much lower, and greater emphasis is placed on “hu- 
mane” conditions within prison settings. Probation offi- 
cers enjoy a much lower caseload than their American 
counterparts and tend to be primarily females. My 
overall impression of the probation officers interviewed 
for this study was that they were less cynical and jaded 
than their U.S. counterparts about the prospect of help- 
ing their supervisees adjust to society. 
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Looking at the Law 


By Davin N. ADAIR, JR. 
Associate General Counsel, Administrative Office of the United States Courts 


Recent Decisions on Supervision 
A S THE number of persons on supervised release 


increases and as Congress continues to amend 

the relevant statutory provisions, the supervi- 
sion of offenders is bound to raise many legal issues. A 
number of such issues have recently been the subject of 
opinions by the courts of appeals. While these cases 
may not be binding in your circuit, they provide useful 
guidance on how the issues may be resolved. 


Supervised Release in “Window” Cases 


One of the most vexing supervision problems, though 
it arises in a limited number of cases, is that of the com- 
mencement of supervised release in so-called “window” 
cases. A “window” case is a case in which the defendant 
committed a drug offense between October 27, 1986, 
the effective date of the Anti-Drug Abuse Act of 1986 
(Pub. L. No. 99-570, 100 Stat. 3207 (Oct. 27, 1986)) 
(ADAA) and November 1, 1987, the effective date of the 
Sentencing Reform Act of 1984 (Pub. L. No. 98-473, title 
II, chapt. II, 98 Stat. 1987 (Oct. 12, 1984)) (SRA). 

The Supreme Court in Gozlon-Peretz v. United States, 
498 U.S. 395, 408-09 (1991), held that an offender who 
committed a drug offense under title 21, United States 
Code, during this period should be subject to a term of 
supervised release even though the SRA, which estab- 
lished supervised release as a sentence, was not in ef- 
fect. This is because the ADAA amended most title 21 
drug offense penalties to include supervised release. The 
question that the Supreme Court did not answer was 
how the supervised release term was to run in relation 
to the parole term to which most offenders who commit- 
ted an offense before November 1, 1987, were entitled. 

A joint memorandum issued by the Administrative 
Office and U.S. Parole Commission dated July 8, 1991, 
advised that in the case of parole terms for certain drug 
offenses occurring between October 27, 1986, and No- 
vember 1, 1987, the term of supervised release was to 
run consecutively to the parole term. That position is 
based on the language of 18 U.S.C. § 3624(e), which pro- 
vides in relevant part as follows: 


The term of supervised release commences on the day the person 
is released from imprisonment and runs concurrently with any 
Federal, State, or local term of probation or supervised release or 
parole for another offense to which the person is subject or becomes 
subject during the term of supervised release. (Emphasis added) 


The implication of the highlighted language is that 
the statute does not require a term of supervised re- 
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lease to run concurrently with a term of parole imposed 
for the same offense. In addition, the running of the 
term of supervised release consecutive to any parole for 
the same offense most closely duplicates the situation 
with special parole, which supervised release replaced 
pursuant to the ADAA. 

Until recently, however, there was no reported case 
law that dealt with the issue specifically. Now, two cases 
have held that supervised release in “window cases” 
should run concurrently with any parole on the same 
offense. In United States v. Lynch , 114 F.3d 61 (5th Cir. 
1997), and United States v. Reider, 103 F.3d 99 (10th 
Cir. 1996), the courts relied on the first part of the sen- 
tence in section 3624(e), quoted above, that supervised 
release commences on the day the offender is released 
from imprisonment. This language, the Tenth Circuit 
stated, was “clear, direct and requires no interpreta- 
tion” and “does not bring about an absurd result.” 103 
F.3d at 103. The Fifth Circuit agreed. 

These cases, of course, are controlling in the Fifth and 
Tenth Circuits. In other circuits, though not binding, of- 
ficers should give serious consideration to their conclu- 
sion. Although we continue to believe that the position 
taken in the 1991 joint memorandum is reasonable, the 
holdings in Lynch and Reider have appeal because they 
result in consistent application of the provisions of sec- 
tion 3624(e) and have the effect of reducing time spent 
under supervision for offenders. For those reasons, it is 
suggested that probation officers may wish to approach 
their courts for guidance. If the court determines that 
these cases are reasonably decided and that your dis- 
trict should follow them, you should, of course, do so. If 
the court prefers to wait until its own circuit has ruled 
on the issue, it is suggested that you continue to follow 
the guidance in the 1991 joint memorandum 


Waiver of Rule 32.1 Hearing 


From time to time questions have been raised about 
the very common practice of obtaining waivers from the 
procedures provided under F.R.Crim.P. 32.1 for modifi- 
cation of the conditions, and sometimes the terms, of 
probation or supervised release. It is argued that the 
rights to assistance of counsel and a hearing under that 
rule may not be waived, or, alternatively, that they may 
not be waived without assistance of counsel. 

Under Rule 32.1, a probationer has a right to a hear- 
ing prior to revocation or an unfavorable modification of 
probation. Section 3583(e) of title 18, United States 
Code, extends this right to supervised releasees. Al- 
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though there are a few exceptions, a defendant may 
waive virtually any right, including constitutional 
rights. Defendant may even waive his right to counsel in 
a criminal trial so long as he does so “knowingly and in- 
telligently.” Johnson v. Zerbst, 304 U.S. 506 (1938). Like- 
wise provisions of the Federal Rules of Criminal Proce- 
dure have been held to be presumptively waivable. 
United States v. Mezzanaito, 513 U.S. 196 (1995). Thus, 
it seems clear that a defendant may waive the right to a 
hearing on the modification of his probation, at which 
time he would have far fewer procedural protections 
than he would have at the trial stage of the proceedings. 

A recent case from the Ninth Circuit confirms the ap- 
plication of this principle to the Rule 32.1 hearing. In 
United States v. Stocks, 104 F.3d 308 (9th Cir. 1996), the 
Ninth Circuit upheld a revocation of the offender’s pro- 
bation after the offender executed a waiver of the right 
to a hearing under the provisions of Rule 32.1. The court 
carefully reviewed the three Supreme Court cases that 
established the constitutional principles upon which 
Rule 32.1 are based. In Mempa v. Rhay, 389 U.S. 128 
(1967), the Supreme Court held that a probationer had 
a right to counsel when probation was revoked. In Mor- 
risey v. Brewer, 408 U.S. 471 (1972), the Court held that 
a parolee had a number of due process rights in connec- 
tion with revocation, including the right to a hearing on 
probable cause and to a final hearing. The right to a 
probable cause and revocation hearing was extended to 
probationers in Gagnon v. Scarpelli, 411 U.S. 778 (1973). 
The right of a probationer to appointed counsel, the 
Court held, depended on the circumstances. Because the 
rights provided by Rule 32.1 are constitutionally based, 
the Ninth Circuit held, a waiver of those rights must be 
knowing, intelligent, and voluntary. 

The court held that the district court had properly 
found that Stocks had effectively waived the Rule 32.1 
hearing. Though not referred to by name, the waiver 
that Stocks had executed appears to be Probation Form 
49. The court specifically held that assistance of counsel 
was not necessary prior to the execution of the waiver. 

Until Stocks, there was only one other case in which 
this issue had been specifically ruled upon. In United 
States v. Dyer, 620 F.Supp. 51 (E.D.Wis. 1985), the dis- 
trict court found that a defendant could waive his right 
to a Rule 32.1 hearing without assistance of counsel 
and without a separate hearing on the validity of the 
waiver. The court further found that a waiver of the 
hearing at which probation was extended had been ex- 
ecuted and that the waiver was knowing and voluntary. 
The court cited as authority United States v. Chambliss, 
766 F.2d 1520 (11th Cir. 1985), in which the Eleventh 
Circuit held that due process did not require a hearing 
to determine the validity of a waiver of a hearing re- 
garding the modification of probation conditions. See 
also United States v. Jones, 957 F.Supp. 1088 (E.D.Ark. 
1997). 


Probation Form 49, entitled Waiver of Hearing to 
Modify Conditions of Probation / Supervised Release or 
Extend Term of Supervision, is designed to advise a pro- 
bationer or supervised releasee of rights provided by 
Rule 32.1 and the proposed modification of the terms 
and/or conditions of release. So long as the officer pre- 
senting and explaining the form to the offender does 
not act in a way that can be viewed as intimidating or 
coercive, but simply explains the options and lets the of- 
fender make his own determination based on adequate 
information, any waiver executed by the offender 
should be valid. 

An additional factor in Stocks upon which the court 
relied to find that the waiver was valid was the fact 
that Stocks had previously had his probation conditions 
modified. Because he was experienced with modifica- 
tion and the process involved, it was easier to conclude 
that the waiver was intelligent and knowing. Without 
this experience, an offender can nonetheless make a 
knowing and intelligent waiver. This standard can be 
easily satisfied by ensuring that Form 49 is carefully re- 
viewed with the offender. The form explains the rights 
to which the offender is entitled, and a properly com- 
pleted form will clearly explain the modification or ex- 
tension of supervision that will be the consequences of 
the waiver. 


Classification of Positive Urine Test 


Another previously unresolved supervision issue was 
the classification of a positive drug test under the 
Chapter 7 policy statements of the sentencing guide- 
lines. According to the policy statements, a grade C vio- 
lation is conduct that constitutes a violation of a fed- 
eral, state, or local law that is punishable by a term of 
imprisonment of 1 year or less or a violation of any con- 
dition of release. A grade B violation is conduct that 
constitutes a violation of a federal, state, or local law 
that is punishable by a term of imprisonment of 1 year 
or more. A grade A violation is conduct that constitutes 
a crime of violence, a drug distribution offense, an of- 
fense involving a firearm, or other serious offense. 

For a grade C violation, the policy statement does not 
provide for mandatory revocation, and a probation offi- 
cer need not report a grade C violation if the officer de- 
termines that the violation is minor and not part of a 
pattern of violations and the non-reporting will not pre- 
sent an undue risk or be inconsistent with any directive 
of the court relative to the reporting of violations. 

Recently, the Seventh Circuit determined that drug 
possession, without a finding of intent to distribute, 
was a grade C violation. United States v. Wright, 92 F.3d 
502 (7th Cir. 1996). The court remanded a case in which 
the district court had classified drug possession as a 
class A violation. Although the case included little dis- 
cussion of the issue, it confirms the advice of the Office 
of General Counsel that, unless an officer’s district or 


| 


= 
ty 
2 
| 
— 
pe 
\ 
5 


76 FEDERAL PROBATION 


circuit has determined otherwise, a positive urine test 
should be classified as a grade C violation. 

The principal reason supporting this recommenda- 
tion is that drug possession is punishable by a sentence 
of 1 year under the provisions of 21 U.S.C. § 844. As in- 
dicated above, section 7B1.1(a)(3) describes a grade C 
violation as conduct that violates a federal, state, or 
local law that carries a sentence of 1 year or less, or any 
other violation of the conditions of supervision. Some 
state laws punish possession with sentences of more 
than 1 year, but there appears to be no good reason to 
look beyond federal law to determine the classification 
of conduct that violates both federal and state law. 

Likewise, there is no reason to consider prior convic- 
tions, which may be used to enhance a possession sen- 
tence under the provisions of section 844. Under proce- 
dures applicable to that section, a prior conviction does 
not automatically result in a sentence over 1 year. For 
the enhancement to apply, Congress stipulated that the 
government file an affirmative pleading setting out the 
prior conviction under the provisions of 21 U.S.C. § 851. 
For purposes of revocation, the base sentence of section 
844 is the important sentence for classification purposes. 

Classification of a positive drug test as a grade C vi- 
olation provides maximum flexibility to the probation 
office and the court to deal with the offender in an ap- 
propriate way. This approach is consistent with the in- 
creased flexibility Congress provided in sections 20414, 
110505, and 110506 of the Violent Crime Control and 
Law Enforcement Act of 1994 (Pub. L. No. 103-322, 108 
Stat. 1796, 1830, 2016, and 2017 (Sept. 13, 1994)). 
These sections permit the court to consider alternatives 
to revocation in the case of an offender who tests posi- 
tive for drugs. 

The approach does not preclude a court from imposing 
a penalty harsher than that provided for grade C viola- 
tions generally. Many courts have held that the chapter 
7 policy statements are not binding on the district court. 
The court must consider them, but may deviate for good 
reason articulated on the record. See e.g. United States v. 
Anderson, 15 F.3d 278 (2d Cir. 1995). Ultimately this is 
an issue that must be decided by individual sentencing 
courts, except, perhaps, those in the Seventh Circuit that 
may be guided by the decision in Wright. 


Running of Supervised Release 
During Deportation 


A number of recent cases have discussed the running 
of a term of supervised release when a defendant is de- 
ported. Section 3583(d) of title 18, United States Code, 
provides that if a defendant is “subject to deportation” 
the court may order as a condition of supervised release 
that “he be deported and remain outside the United 
States, and may order that he be delivered to a duly au- 
thorized immigration official for such deportation.” 
There has been a split in the circuits as to the meaning 
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of this section. In United States v. Chukwara, 5 F.3d 
1420 (11th Cir. 1993), cert. denied, 513 U.S. 830, 115 
S.Ct. 102 (1994), the court held that the section gives 
the court jurisdiction to actually order a defendant’s de- 
portation and that the Immigration and Naturalization 
Service (INS) has only a ministerial duty to deport once 
such an order has been entered. 

United States v. Sanchez, 923 F.2d 236, 237 (1st Cir. 
1990) (per curiam), however, held to the contrary. The 
court’s authority under section 3583(d) “simply permits 
the sentencing court to order, as a condition of supervised 
release, that ‘an alien defendant [who] is subject to de- 
portation’ be surrendered to immigration officials for de- 
portation proceedings under the Immigration and Natu- 
ralization Act.” The INS, under this reading of the statute, 
does not lose jurisdiction to finally determine and order 
deportation, and the defendant has the right to the pro- 
cedural safeguards of the Immigration and Naturaliza- 
tion Act (8 U.S.C. § 1101 et seq.). In accord with Sanchez 
is United States v. Quaye, 57 F.3d 447 (5th Cir. 1995 and 
United States v. Xiang, 77 F.3d 771 (4th Cir. 1996). 

A related question has recently been the subject of 
decisions in the circuits. If an individual subject to a 
term of supervised release is deported, what happens to 
the term of supervised release? Is it terminated since 
the offender cannot be supervised? Is it tolled? Or does 
it continue to run while the offender is out of the coun- 
try? This is a question of some seriousness, since most 
offenders are deported after service of the incarceration 
portion of the sentence and most have been sentenced 
to a term of supervised release to commence after in- 
carceration. Moreover, the enforcement of the condi- 
tions of supervised release can be used to assure com- 
pliance with the deportation order. 

All of the cases to consider the issue have rejected the 
argument that the period of supervised release simply 
terminates upon deportation. In United States v. 
Brown, 54 F.3d 234 (5th Cir. 1995), the court held that 
two statutory provisions clearly indicate that Congress 
intended that supervised release runs despite deporta- 
tion. Section 3583(d) provides as follows: 


If an alien defendant is subject to deportation, the court may pro- 
vide, as a condition of supervised release, that he be deported and 
remain outside the United States, and may order that he be deliv- 
ered to a duly authorized immigration official for deportation. 


And 8 U.S.C. § 1252(h) provides: 


An alien sentenced to imprisonment shall not be deported until 
such imprisonment has been terminated by the release of the alien 
from confinement. Parole, supervised release, probation, or possi- 
bility of rearrest or further confinement in respect to the same of- 
fense shall not be ground for deferral of deportation. 


Both of these sections appear to presume that super- 
vised release will continue despite deportation.’ Re- 
cently, in United States v. Akinyemi, 108 F.3d 777 (7th 
Cir. 1997), the Seventh Circuit agreed with the holding 
in Brown. 
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In addition, both Brown and Akinyemi seem to agree 
that the term of supervised release continues to run 
during the period the offender is out of the country. One 
of the advantages of supervised release running during 
the deportation period is that an offender may be held 
responsible for violating the terms of supervised re- 
lease. Reentering the country illegally, for example, 
may be sanctioned by a violation of supervised release. 
But an offender may not be subject to complying with 
the terms and conditions of supervised release if the su- 
pervised release has been tolled. It would be somewhat 
anomalous if the offender received no credit for being 
on supervised release but was, nonetheless, subject to 
its terms and conditions. 

There is one decision, however, in which the court has 
held that a district court may toll the running of a term 
of supervised release during the time when an offender 
is out of the United States as a result of deportation. 
United States v. Isong, 111 F.3d 41 (6th Cir. 1997). The 
court did not suggest, however, that the term of super- 
vised release was automatically tolled or that it should 
be tolled. In the case before it, the conditions of super- 
vised release could be reasonably read to mean that the 
sentencing court had intended that supervised release 
would be tolled, and the court of appeals simply found 
that there was authority for such tolling. 

In most cases, however, the term of supervised re- 
lease will continue to run. This assures that the of- 
fender will be responsible for compliance with any con- 
ditions of release and also will permit supervised 
release terms to run out so that districts will not have 
large numbers of supervised release terms in suspen- 
sion that may never be reactivated. 


Payment Schedules for Restitution Orders 
and Fines 


Although it may be more of a sentencing than a su- 
pervision issue, the ordering of payment of a restitution 
order or fine greatly affects the supervision of offenders 
subject to those schedules. By now, most probation offi- 
cers are familiar with the line of cases that hold that 
the court may not delegate to a probation officer the 
duty to set a payment schedule for a fine or restitution. 
See, e.g., United States v. Graham, 72 F.3d 352 (3d Cir. 
1995), cert. denied, U.S. 116 S.Ct. 1286 (1996); 
United States v. Johnson, 48 F.3d 806 (4th Cir. 1995); 
United States v. Porter, 41 F.3d 68 (2d Cir. 1994); United 
States v. Albro, 32 F.3d 173 (5th Cir. 1994); United 
States v. Ahmad, 2 F.3d 245 (7th Cir. 1993). 

Because of the difficulty of setting a realistic payment 
schedule at the time of sentencing, particularly in situa- 
tions in which the defendant will be incarcerated for 
some time prior to the commencement of supervised re- 
lease, an alternative to a schedule fixed by the court 
could be more effective in actually securing payments. 
The court in United States v. Ahmad, supra, suggested 


such an alternative by which sentencing courts would 
order payment due “immediately.” The intent of such an 
order would not be to require immediate payment of the 
entire amount. The amount would simply be “due” and 
require the offender to make payments to the best of his 
or her ability. The probation officer would work with the 
offender and monitor progress in the payment of the 
amount due. If the offender was not making payments to 
the best of his or her ability, the probation officer would 
report this fact to the court. The court could then deter- 
mine whether to revoke release or to set a binding pay- 
ment schedule. In practice, this procedure would likely 
result in the probation officer setting an informal pay- 
ment schedule. This schedule would not be binding in the 
sense that failure to meet it could result in revocation, 
but it would be a useful guide by which the officer could 
measure the offender’s good faith efforts at payment.’ 

Recent cases have supported this approach. In 
United States v. Jaroszenko, 92 F.3d 486, 492 (7th Cir. 
1996), the Seventh Circuit reaffirmed the procedure 
suggested in Ahmad. It further clarified that when a 
sentencing court orders “immediate payment,” it does 
not mean immediate payment in full, but “payment to 
the extent that the defendant can make it in good faith 
beginning immediately.” 

This approach was also affirmed by a district court in 
the First Circuit, a circuit that has not to date decided 
the issue of delegating the setting of payment sched- 
ules. In United States v. Aubin, 943 F.Supp. 126 
(D.Mass. 1996), the defendant challenged the court’s 
restitution order, which provided that payment would 
be made at such time and in such amounts as deter- 
mined by the probation officer. In response to the chal- 
lenge, the court noted that there was some disagree- 
ment on the issue of delegation of authority for 
restitution decisions. It cited these cases holding it an 
improper delegation of judicial authority to permit pro- 
bation officers to determine payment schedules, as well 
as United States v. Barany, 884 F.2d 1255 (9th Cir. 
1989), cert. denied, 493 U.S. 1034 (1990), in which the 
Ninth Circuit held that such a function could be dele- 
gated to the probation officer. The court indicated that 
it had not intended to delegate unbridled discretion to 
the probation officer and in order to make that inten- 
tion clear, modified its restitution order as follows: 


If restitution has not been paid in full prior to the commencement 
of the period of supervised release, defendant must satisfy the re- 
maining restitutional obligation during the period of supervised 
release, and may do so in installments. The Chief Probation Offi- 
cer will supervise and assess the defendant’s progress toward sat- 
isfaction of this obligation and bring to the court’s attention any 
default of the defendant or cause for modification of the court’s 
order regarding restitution. 


In reaching this solution, the district court relied on 
the opinion in United States v. Lilly, 80 F.3d 24, 28 (1st 
Cir. 1996), in which the First Circuit had accepted the 
district court’s order that the defendant make restitu- 
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tion “as directed by the probation officer.” The court of 
appeals held that this language did not result in a del- 
egation, but was only intended to direct the probation 
officer to supervise payments. If any question about 
compliance were to arise, the court noted, it would be 
resolved by the district court. This approach, the court 
indicated, was the approach endorsed in Ahmad and 
United States v. Porter, supra.* Though as noted above, 
the First Circuit is not yet bound by a decision regard- 
ing delegation of the scheduling function, the court in 
Lilly suggested that its procedure would have been ac- 
ceptable in those circuits that have limited the district 
courts’ authority to delegate the function. 

Another question that has arisen with respect to the 
procedure recommended by Ahmad is whether that 
procedure survives the new 18 U.S.C. § 3664(f), which 
requires the court to set a payment schedule or a lump 
sum payment. This section was part of the Mandatory 
Victim Restitution Act (title II, subtitle A of the Antiter- 
rorism and Effective Death Penalty Act of 1996 (Pub. L. 
No. 104-132, 110 Stat. 1214, 1227 (April 24, 1996)) 
(MVRA). 

The previous provision regarding restitution pay- 
ments simply permitted the court to require that resti- 
tution be paid within a specified period or in specified 
installments. 18 U.S.C. § 3663(f)(1). New section 
3664(f)(2) requires the court, pursuant to section 3572, 
to specify “the manner in which, and the schedule ac- 
cording to which, the restitution is to be paid. . . .”* Sec- 
tion 3664(f)(3)(A) provides the court may direct the de- 
fendant to make a single lump sum payment, partial 
payments pursuant to a schedule, or a combination of 
partial and in kind payments. If the defendant is un- 
able to make payments that are reasonably calculated 
to result in the payment of the entire amount of resti- 
tution ordered, section 3664(f)(3)(B) permits the court 
to order nominal payments. 

It has been suggested that the new, more specific pay- 
ment provision may require the court to establish a spe- 
cific payment plan that can and must be met by the de- 
fendant. Under this interpretation, the court could not 
simply indicate that payment was due immediately, 
leaving the exact payment to the defendant subject to 
oversight by, and the assistance of, the probation officer. 

But section 3664(f)(3)(A) merely sets out options for 
the payment order. One of those options, in fact, is for a 
lump sum payment. If the court orders the criminal 
debt due immediately, it is, in fact, ordering that the en- 
tire amount of restitution in a lump sum is due imme- 
diately, even though it does not expect that the entire 
amount will actually be paid immediately. The previous 
restitution payment provisions, which were in effect 
when Ahmad was decided, did not include the explicit 
authority to order a lump sum payment, and the court 
in Ahmad did not rely on statutory authority in sug- 
gesting that restitution be due immediately. It based its 
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suggested procedure on the law regarding civil debts. 
Arguably, the new language gives some authority for 
the procedure recommended in Ahmad. 

The new judgment form (“Judgment in a Criminal 
Case,” AO 245B), dated August 1996, provides for the type 
of order contemplated in Ahmad. On the page entitled 
“Schedule of Payments,” the court may order that pay- 
ment be due immediately by checking box “A.” Box “D,” 
which provides for payment in unspecified installments 
and gives the probation officer the responsibility to “pur- 
sue collection,” was provided to attempt to give the court 
flexibility in light of cases like Ahmad, but it is not clear 
that it actually avoids the problems raised in those cases. 
The form also permits the court to order that a lump sum 
be actually paid, as opposed to simply being “due,” by 
checking a combination of boxes “B,” “C,” and “E.” 

Furthermore, section 3664(f)(2) specifically cross ref- 
erences the provisions of section 3572, which favor full 
payment as soon as the defendant is able to make such 
payment. An order that the criminal debt is due imme- 
diately, we believe, facilitates such payment. We do not 
believe that the mere fact that the current provisions 
set out the court’s options with greater specificity re- 
quires that the court abandon the more effective proce- 
dure of ordering the criminal debt due immediately. 

It should be noted, however, that there is some recent 
authority that ordering a criminal penalty to be paid 
immediately is not authorized if the offender cannot ac- 
tually make such a payment. In United States v. Mor- 
timer, 94 F.3d 89 (2d Cir. 1996), the district court had or- 
dered that restitution be paid immediately and 
specified that the defendant should make payments 
under the Bureau of Prisons “Inmate Financial Re- 
sponsibility Program” (IFRP).° The court of appeals 
held that the court could not order restitution paid im- 
mediately unless the defendant actually had the ability 
to pay the entire amount immediately and that the or- 
dered participation in the IFRP was an unlawful dele- 
gation of authority to determine a payment schedule to 
the Bureau of Prisons. Taken to its logical conclusion, 
this holding would not permit a court to order restitu- 
tion due immediately (and payable as expeditiously as 
the defendant is able), but would require a realistic 
payment schedule or lump sum payment in every case. 
The judgment executed by the district court ordered 
that the restitution be “paid” immediately. The current 
judgment form, which provides that payment is “due” 
immediately, is significantly different and might have 
made a difference in that case. 

Except in the Second Circuit, however, it is sug- 
gested that until and unless the MVRA is interpreted 
to foreclose the procedure recommended in Ahmad, 
that procedure may be the most effective approach to 
the problem of payment scheduling in those districts 
that have prohibited the delegation of scheduling to 
probation officers. 


LOOKING AT THE LAW 79 


NOTES 


‘As support for its conclusion that supervised release does not ter- 
minate upon deportation, the court in Brown cited instructions in 
Chapter IV of the Probation Manual, Guide to Judiciary Policies and 
Procedures, Vol. X, that a probation officer responsible for the super- 
vision of an offender on supervised release should supervise that in- 
dividual until the individual leaves the United States. Only after ver- 
ifying the deportation with the Immigration and Naturalization 
Service should the officer classify the case as inactive. 54 F.3d at 238. 
See also United States v. Quaye, supra. 


*This approach was recommended to probation officers in a Sep- 
tember 1, 1995, memorandum to all United States probation officers 
from Eunice Holt Jones, Chief, Federal Corrections and Supervision 
Division, Administrative Office of the United States Courts. 


‘The Second Circuit decision, United States v. Mortimer, 94 F.3d 89 
(2d Cir. 1996), may signal that the Second Circuit has retracted its 
support for the procedure noted in Porter. 


‘Section 3572 of title 18, United States Code, provides that fines 
are due immediately unless the court provides for later payment in a 
lump sum or payment in installments. 


‘That holding was extended to fine payments in United States v. 
Workman, 110 F.3d 915 (2d Cir. 1997). 
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Juvenile Focus* 


By ALVIN W. Coun, D. CRIM. 
President, Administration of Justice Services, Inc., Rockville, Maryland 


Proficiency Tests: As reported by the National 
Center for Education Statistics, proficiency tests for 
9-13- and 17-year-old public school students indicate 
that there have been gains between 1982 and 1992 for 
both science and mathematics. Additionally, reading 
achievement currently is at least as high if not higher 
than it was in 1971. When public and private school 
standings are compared and when socioeconomic status 
is accounted for, there appear to be no significant dif- 
ferences. In fact, the report indicates that overall 
achievement in the public schools has been getting bet- 
ter, resulting in 85 percent of high school students now 
actually graduating. 

Juvenile Person Offenses: According to the Bureau 
of Justice Statistics, juvenile offenses against the person 
rose 93 percent from 1985 to 1994. In 1994, juvenile 
courts handled an estimated 336,100 delinquency cases 
in which the most serious charge was an offense against 
the person. These offenses accounted for 22 percent of 
all delinquency cases in 1994, compared with 16 percent 
in 1985. The case rate for property offenses, in contrast, 
increased only 16 percent from 1985 to 1994, while the 
drug offense case rate grew 54 percent and the rate for 
public order offenses increased 42 percent. Of the 
336,100 person offense cases disposed of by juvenile 
courts in 1994, 59 percent were handled formally, 3 per- 
cent of whom were waived to adult courts. Fifty-four 
percent were formally adjudicated in juvenile court and 
43 percent were petitioned but not adjudicated. 

Juvenile Arrests for 1995: Law enforcement agen- 
cies reporting to the Federal Bureau of Investigation in- 
dicate 2.7 million arrests for persons under age 18 in 
1995. These youths accounted for 18 percent of all ar- 
rests that year. Further, according to Howard Snyder, 
author of the Office of Juvenile Justice and Delin- 
quency Prevention report, for the first year in nearly a 
decade, juvenile arrests for Violent Crime Index Of- 
fenses (murder, forcible rape, robbery, and aggravated 
assault) declined by 3 percent. Even with this decline, 
the number of juvenile violent crime arrests in 1995 
was 12 percent greater than the level in 1991 and 67 
percent above the 1986 level. Among some of the other 
findings: 


*Editor’s note: Please send information about new re- 
sources, developments, and programs in juvenile delin- 
quency and justice to: Alvin Cohn, President, Administration 
of Justice Services, Inc., 15005 Westbury Road, Rockville, MD 
20853. 
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e Less than one-half of one percent of all persons ages 
10 through 17 in the U.S. were arrested for a Violent 
Crime Index offense. 


e Juveniles were involved in 13 percent of all drug ar- 
rests in 1995; between 1991 and 1995, juvenile arrests 
for drug abuse violations increased by 138 percent. 


e A total of 702,000 arrests were made of females below 
the age of 18 in 1995, which amounts to one in four of 
all arrests of females that year. 


e The racial composition of the arrested juvenile popu- 
lation in 1995 was 80 percent white (including His- 
panics), 15 percent black, and 5 percent other races. 


e In 1995, 28 percent of arrests involving youths who 
were eligible in their states for processing in the ju- 
venile justice system were handled within the law en- 
forcement agencies and then released. About two in 
three were referred to juvenile court, and 3 percent 
were referred directly to criminal court. 


Copies of the full report can be obtained from the Ju- 
venile Justice Clearinghouse at 800-638-8736. 

Teenage Murderers: Teenage murderers accounted 
for 10 percent of all murderers in 1988, but 18 percent 
in 1994, especially when they were recruited into vio- 
lent crack cocaine trafficking, according to a report pre- 
pared by the Bureau of Justice Statistics. 

College Freshmen Survey: Results of a survey of 
college freshmen describe a class that is more civic 
minded, more self-confident, and more supportive of a 
range of conservative social values than students have 
been in decades. More than 250,000 freshmen at nearly 
500 universities nationwide took part in the study con- 
ducted by UCLA's Higher Education Research Institute. 

The survey reveals that record numbers of freshmen 
are doing volunteer work. Their interest in law or busi- 
ness careers has hit a new low, but their interest in 
teaching careers has increased. A record percentage 
admit to being “bored in class.” Student support for 
keeping abortion legal has declined for the fourth con- 
secutive year, the percentage of students who endorse 
casual sexual relationships has decreased to a new low, 
and only about 30 percent of the students report that 
keeping up with current events is “very important.” 
Strong majorities of freshmen want more gun control, 
tougher environmental laws, support gay rights, want to 
keep the death penalty, and claim that financial aid has 
become a very important factor in selecting a college. 


JUVENILE FOCUS 81 


Childhood Sexual Victimization: Childhood sex- 
ual victimization does not necessarily lead to adult sex- 
ual offending, according to a recently released report by 
the General Accounting Office (GAO). The GAO ana- 
lyzed 25 studies providing information on whether peo- 
ple who were sexually abused as children were at 
heightened risk of becoming sexual offenders in adult- 
hood. While some studies showed that sexual victimiza- 
tion in childhood may increase the risk that victims will 
become sexual offenders as adults, other studies found 
many other factors could be associated with increased 
risk. For example, one study found children who were 
neglected were even more likely than children who were 
sexually abused to commit sex offenses as adults. For a 
copy of Cycle of Sexual Abuse: Research Inconclusive 
About Whether Child Victims Become Adult Abusers 
(GGD-96-178), call the GAO at 202-512-6000. 

Increase in Drug Use: Use of illicit drugs by chil- 
dren in grades 6 through 12 increased at a rate of 147 
percent in the past decade, according to the latest sur- 
vey conducted by the Parents’ Resource Institute for 
Drug Education (PRIDE). Additionally, PRIDE found 
that illicit drug and tobacco use by youth ages 11 
through 18 is at the highest level recorded in 9 years. 
More than one-quarter of high school seniors admitted 
weekly alcohol use; 7.1 percent used cocaine in the past 
year; 11.6 percent used uppers; 12.1 percent used hal- 
lucinogens; and 3.5 percent used heroin. The sharpest 
increase was in junior high school for marijuana use, 
from 9.5 percent annual use in 1994—95 to 13.6 percent 
in 1995-96. For further information, contact Doug Hall 
at 770-458-9900. 

Prison Babies: Over 1,200 state and federal prison 
inmates gave birth during 1995, while over 2,600 new 
pregnant inmates entered prison systems in 1995, ac- 
cording to Corrections Compendium. 

Juveniles in Jail: An estimated 7,888 youths under 
age 18 were held in local jails during 1995, which is a 17 
percent increase over 1994. More than three-quarters 
of these juveniles had been tried or were awaiting trial 
as adults, reports the Bureau of Justice Statistics. 

Raising Children: Grandparents, in 1995, raised 6 
percent of all children, or 4 million children under the 
age of 18. That compares with 3 percent in 1970. Of 
those living with grandparents, 37 percent did not have 
a parent in the household, which is up 30 percent from 
1990, the U.S. Census Bureau reports. 

Financing Child Care: Parents; local, state, and 
federal governments; and the private sector together 
spend nearly $40 billion each year to purchase or sub- 
sidize the cost of child care and early education services 
for children of all ages, reports the Center for the Fu- 
ture of Children. In 1994, some 60 percent of women 
with children under the age of six were in the labor 
force. Over 12 million children under the age of five, in- 
cluding more than half of all infants, spend at least 


some time on a regular basis in the care of someone 
other than their parents. 

School Dropouts: Nearly 500,000 students ages 15 
to 24 left school in 1993-94. In 1994, there were 3.7 mil- 
lion 16- to 24-year-olds who had not completed high 
school and who were not enrolled in school. This repre- 
sented 11.5 percent of all persons aged 16 to 24. How- 
ever, in the past 15 years, the dropout rate has declined 
from 14.2 percent in 1978 to 11 percent in 1993. In a lon- 
gitudinal study begun in 1988, by 1994, 87.5 percent of 
the 8th grade class of 1988 had either completed high 
school (81.3 percent) or earned an alternative education 
credential (6.2 percent). Of that cohort, another 5.3 per- 
cent were still enrolled in high school. Copies of Dropout 
Rates in the United States: 1994 (stock #065-000-00887- 
4), by Marilyn McMillen and Phillip Kaufman, can be 
obtained for $10 from: New Orders, Superintendent of 
Documents, Post Office Box 371954, Pittsburgh, PA 
15250-7954, or by calling 202-0512-1800. 

New Directory: Federal Resources on Missing and 
Exploited Children: A Directory for Law Enforcement 
and Other Public and Private Agencies has been pre- 
pared by the Federal Agency Task Force for Missing 
and Exploited Children. It represents the Task Force’s 
initial efforts to enhance the coordination of the deliv- 
ery of federal services to missing and exploited children 
and their families. The directory is a compilation of ser- 
vices, programs, publications and training that deal 
with issues of child sexual exploitation, child pornogra- 
phy, child abductions, and exploited children and their 
families. For a copy, contact the National Criminal Jus- 
tice Reference Service at 800-732-3277. 

Conflict Resolution Curriculum: In partnership 
with the Safe and Drug-Free Schools Office of the U.S. 
Department of Education, the Office of Juvenile Justice 
and Delinquency Prevention has prepared a curricu- 
lum guide, Conflict Resolution Education: A Guide to 
Implementing Programs in Schools, Youth-Serving 
Organizations, and Community and Juvenile Justice 
Settings. The guide is designed to encourage the devel- 
opment of programs that teach youth how to handle 
conflicts without resorting to violence. The guide offers 
an overview of the principles of conflict resolution, de- 
scription of four effective approaches to conflict resolu- 
tion, guidance on extending conflict resolution skills be- 
yond the classroom and into the community, and a 
summary of research on conflict resolution programs. 
To obtain a copy of the guide (NCJ 160935), contact the 
Juvenile Justice Clearinghouse at 800-638-8736. 

Community Strategies: The President's Crime 
Prevention Council (PCPC), which is chaired by Vice 
President Gore, is seeking information about innova- 
tive community strategies that are being used to ad- 
dress the multiple challenges facing communities 
across the nation. Particularly, the Council would like 
to identify communities that have coupled crime and 
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substance use prevention efforts with other local prior- 
ities to produce a broad-based strategy to revitalize 
neighborhoods. Especially of interest to the PCPC are 
communities that are working collaboratively to foster 
economic development, improve the health and well- 
being of residents, and offer positive alternatives for 
youth. Also, community programs that expand after- 
school and summer education programs and increase 
job skills and employment are also sought. Persons 
aware of such programs should communicate with the 
PCPC at 736 Jackson Place, N.W., Washington, DC 
20503, at 202-395-5567. 

School Violence: The National School Safety Cen- 
ter’s (NSSC) mandate is to focus national attention on 
cooperative solutions to problems that disrupt the edu- 
cational process for all children. It is interested in iden- 
tifying programs that target the elimination of school vi- 
olence. NSSC seeks copies of articles, news clips, reports, 
statistics, program evaluations, and other such informa- 
tion about successful prevention and intervention ef- 
forts related to school crime and violence. Send such ma- 
terials to NSSC, 4165 Thousand Oaks Boulevard, Suite 
290, Westlake Village, CA 91362, at 805-373-9977. 

Youth Social Health Worsens: Four of six major 
problems affecting American youth under age 18 have 
worsened, according to a study by the Institute for In- 
novation in Social Policy, at the Fordham Graduate 
Center, in Tarrytown, New York. Marc L. Miringoff, the 
Institute’s director, said that child abuse, teenage sui- 
cide, drug abuse, and the high school dropout rate all 
worsened in 1994, the most recent year for which data 
are available. It marked the first time that four critical 
issues affecting youth had fallen in the index in the 
same year. A fifth issue, children in poverty, improved 
slightly, but still remained at its fifth worse level since 
1971. The Fordham report, The 1996 Index of Social 
Health, also reports that the 1994 teenage suicide rate 
is 95 percent higher than it was in 1971. 

Talking About Drugs: Keeping Youth Drug-Free is 
the title of a new four-page guide prepared by the Na- 
tional Clearinghouse for Alcohol and Drug Information 
(NCADD), which is being made available for local repro- 
duction. The guide offers information on how to talk to 
children regarding past parental drug use, reasons why 
children may use drugs, skills and tools to create mean- 
ingful dialogue with children, and names of additional 
organizations to contact. For a copy of the guide and 
other information and materials, contact the NCADI 
Information Specialist, Post Office Box 2345, Rockville, 
MD 20847-2345. 

Alternative Juvenile Programs: The National 
Consortium on Alternatives for Youth at Risk, Inc., sur- 
veyed alternative juvenile programs and as a result has 
been able to identify close to 1,000 programs, which 
have been entered in the Consortium’s database. Each 
program is described in terms of type; name, address, 
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and contact person; age groups served; any geographic 
restrictions; adjudicated/non-adjudicated youth; length 
of stay; residential/day; length of aftercare; and com- 
ments. Information on a maximum of six programs will 
be sent per request; if you need more, there will be a 
small fee for shipping and handling. Contact the Con- 
sortium at 5250 17th Street, Suite 107, Sarasota, FL 
34235-8247, at 800-245-7133 for further information. 

Juvenile Probation: The Juvenile Probation Case- 
load, 1985-1994 is a report prepared by Dr. Melissa 
Sickmund for the Office of Juvenile Justice and Delin- 
quency Prevention (OJJDP) and indicates that in 1994 
courts with juvenile jurisdiction handled 1.6 million 
delinquency cases. Probation supervision was the most 
severe disposition in nearly 539,000 of these cases 
(about one-third of all delinquency cases). The number 
of cases placed on probation grew 32 percent between 
1985 and 1994. 

In the same time period, the overall delinquency 
caseload increased 41 percent. Compared with other ju- 
venile court dispositions, the relative growth in cases 
placed on probation was low. For example, the number 
of cases waived to criminal court rose 71 percent, and 
the number placed out of the home increased 58 per- 
cent. However, because probation is the most common 
disposition ordered by juvenile courts, the absolute 
growth in the number of cases placed on probation is 
much greater than the growth for other dispositions. 

The proportion of cases placed on probation involving 
white youth was 68 percent (down from 73 percent in 
1985), the black proportion was 29 percent (up from 25 
percent), and the proportion of youth from other races 
was 3 percent (relatively unchanged). Male property of- 
fenders, especially those ages 14 to 16, constitute the 
bulk of the cases placed on probation. 

National estimates were generated using informa- 
tion from the National Juvenile Court Data Archive 
and are based on data from more than 1,800 jurisdic- 
tions (representing 67 percent of the U.S. juvenile pop- 
ulation) that were able to provide data in the detail re- 
quested for these national estimates. For a copy of the 
full report, Juvenile Court Statistics — 1994, contact the 
OJJDP Clearinghouse at 800-638-8736. 

Special Report on the Juvenile Court: The Fu- 
ture of Children: The Juvenile Court is a special report 
prepared by the Center for the Future of Children—the 
David and Lucille Packard Foundation. The report re- 
views the history of the court and various programs 
and includes a set of 12 recommendations for change 
and improvement. Both the report (which is volume 6, 
number 3, 1996) and an executive summary are avail- 
able. Contact the Center’s Circulation Department at 
300 Second Street, Suite 102, Los Altos, CA 94022; fax 
415-948-6498. 

Association for Juvenile Justice Personnel: The 
National Juvenile Court Services Association (NJCSA), 
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an affiliate of the National Council of Juvenile and 
Family Court Judges, announces a new dues structure 
that allows juvenile justice personnel to join the orga- 
nization for $30 per year. The NJCSA provides manage- 
ment certification for juvenile justice administrators, 
sponsors training programs, and annually develops a 


“Triple Header” training conference for juvenile justice 
managers, supervisors, and line staff, as well as for pro- 
gram planners, researchers, and specialty personnel. 
For further information about NJCSA and to obtain a 


membership application, contact Carrie Leary at 702- 
784-6012. 
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JOURNAL OF CRIMINAL LAW AND 
CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


“The Impact of Rape Law Reform on the Pro- 
cessing of Simple and Aggravated Rape Cases,” 
by Cassia G. Spohn and Julie Horney (Spring 
1996). The remarkable expansion of the rights of 
women, since the end of the Second World War, has 
manifested itself in virtually all spheres of our society. 
From forcibly won military roles to spectacular entry 
into the professions, the status of women has been 
vastly improved. Changes favorable to women have 
been especially evident in our justice system and, 
within that system, no change has been more profound 
than the laws regarding rape. Well gone now are the 
Common Law precepts of rape wherein husbands could 
not be found guilty of raping their wives and physical 
force was a key element. Rape has become broadly de- 
fined so that lack of consent is about as important as 
physical force, marital condition is almost irrelevant, 
and the crime is now often seen as neutral as to gender. 
Rape has been widely redefined, creating a shift from a 
focus on the behavior of the victim to a focus on the be- 
havior of the offender. So-called rape shield laws, de- 
signed to protect victims, have proliferated and, in the 
case where physical force is used, the burden of proof, 
as to consent, has shifted from the victim to the of- 
fender. With the dramatic reform of our rape laws, mak- 
ing them favorable to alleged victims, it is reasonable to 
expect that arrests, prosecutions, and convictions would 
generally increase. In a limited way, the authors of this 
article test that expectation. 

In developing a set of hypotheses for their study, the 
authors made use of the recognized distinction between 
“simple” and “aggravated” rapes. “Aggravated rapes are 
incidents involving extrinsic violence, multiple assailants, 
or no prior relationship between victim and offender; 
simple rapes are incidents with none of these aggravat- 
ing circumstances.” Historically, aggravated and simple 
rape cases have been treated differently by the criminal 
justice system. Simple rape cases are less likely to be 
reported, prosecuted, and convicted. Moreover, juries in 
simple rape cases rely too heavily on victim character- 
istics and are likely to vote acquittal despite strong ev- 
idence of guilt. In order to determine whether reformed 
rape laws have had significant effect on arrests, prose- 
cutions, and convictions, it was necessary for the au- 
thors to take into account the differential treatment of 
simple and aggravated rapes. Rape law reforms would 
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seem to blur the distinction between simple and aggra- 
vated rape, and the authors hypothesized that “degree 
of aggravation” would have less impact on the outcome 
of rape cases following reform than before reform. It 
was hypothesized that simple rape cases, after law re- 
forms, would become more likely to result in convictions 
and severe sentences. Because aggravated rapes have 
always been taken seriously, there was no similar ex- 
pectation for aggravated rape cases. 

The authors, employing time series data, evaluated 
the effects of rape law reforms in six jurisdictions in De- 
troit, Chicago, Philadelphia, Atlanta, Houston, and 
Washington, DC. They found that the reforms “pro- 
duced significant effects only in Detroit and even there 
the impact was limited.” They conducted a followup 
study in Detroit searching for more subtle impacts. 
That followup study is the subject of this article. 

Reforms enacted in Michigan, in 1975, were “unusu- 
ally strong and comprehensive.” For their followup 
study, the authors selected a random sample of all sex- 
ual assaults bound over for trial in Detroit Recorder’s 
Court from 1970 through 1984. The basic aim was to 
compare outcomes before and after the passage of rape 
law reforms. A selection of 279 pre-reform cases were 
compared to 533 post-reform cases. Where previous re- 
search centered on the effect of reform on rates of pros- 
ecution, conviction, and imprisonment, the authors in 
their current study carried their analysis further by ex- 
amining the impact of reform on different types of rape 
cases. The authors found a general lack of support for 
the hypotheses formulated for their study. This might 
have been due to the possibility that criminal justice of- 
ficials in Detroit began to change their ways regarding 
rape cases in anticipation of the reforms being enacted: 


Considered together, our findings provide mixed evidence concern- 
ing the impact of rape law reform. The fact that the strong and 
comprehensive Michigan reforms not only did not produce the dra- 
matic instrumental results envisioned by reformers, but did not 
even produce the more subtle effects investigated here, provides 
additional evidence that reformers had unrealistic expectations for 
the rape law reforms. On the other hand, the fact that the propor- 
tion of simple rape cases bound over for trial increased signifi- 
cantly in the post-reform period suggests that more borderline 
cases are being reported by victims, and accepted by police and 
prosecutors. 


“A Big Mistake: Eroding the Defense of Mistake 
of Fact About Consent in Rape,” by Rosanna Cav- 
allaro (Spring 1996). Not only have the laws on rape 
been drastically reformed, there have been peculiar 
changes in the ways that the courts control the presen- 
tation of evidence in rape trials. This article is a bril- 
liant disquisition on the anomalous judicial reasoning 
that has led to the undermining of a traditional defense 
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in criminal trials. That defense, simply put, is the abil- 
ity of the defendant to effectively claim that he or she 
had no reason to honestly believe that a crime was 
being done. The defense rests on the long established 
principle of mens rea. 

California, which is frequently at the forefront of 
strange legal developments, provides the author with 
the appellate decisions used in her analysis of the way 
the rhetoric of rape led to unreasonable interpretations 
of how the “mistake of fact” defense should be exercised. 
Two cases, Mayberry and Williams, help set the stage 
for the issue. These California cases involved situations 
where the defendant argued that there was consent to 
sexual intercourse and the alleged victim argued that 
force was used without consent. Evidence was pre- 
sented (e.g., the female freely accompanying the defen- 
dant to a hotel room) that could lead the defendant to 
think that consent existed. The courts would allow that 
the defendant could have made a good faith mistake in 
determining existence of consent that would have to be 
corroborated. The kind of corroboration required repre- 
sents a Catch 22. 

Paradoxically, the California courts have declined to 
give a “mistake of fact” instruction to a jury unless 
there is corroboration based on the equivocal conduct of 
the rape victim. The author states: 


It is strange to think that the quality of the evidence that might 
support a defendant’s honest, good faith belief in consent should 
not only be different in kind from that which demonstrates actual 
consent, but also less certain and more ambiguous than evidence 
of actual consent. A defendant’s testimony that a complainant par- 
ticipated enthusiastically in sexual conduct would, under Wil- 
liams, be less probative of his good faith belief that she consented 
than would testimony of “equivocal conduct,” such as testimony 
suggesting that the complainant was reluctant, or even that she 
expressed non-consent. 


The “mistake of fact” defense has long been regarded 
as a valid defense for many other offenses such as lar- 
ceny, robbery, burglary, embezzling, and bigamy. It is by 
no means a defense limited to the crime of rape. In no 
other crime has the mistake defense been limited to in- 
stances where the evidence of mistake is “equivocal.” In 
the case of bigamy, for example, a defendant might pre- 
sent a document of divorce which he or she mistakenly 
believed to be genuine. The prosecution might counter 
with genuine documents showing that no divorce had 
been granted. There can hardly be any ambiguity or 
“equivocality” in such a case. The worry is that the 
precedents altering the mistake defense in rape cases 
will unfortunately affect other offenses as well. The au- 
thor skillfully points out the paradoxes and loopy rea- 
soning surrounding the imposition of a rule of equivo- 
cality on the mistake of fact defense. 

As to how to explain the shift in judicial doctrine in 
cases of rape, the author suggests that courts have been 
eager to distance themselves from the assumptions of 
earlier courts and demonstrate that they are up to date 


in thinking about sexual matters. It would be a bitter 
irony if in the zeal to make criminal justice progressive 
in regard to rape, the courts are bringing about dys- 
functional and unjust procedures that may affect all 
crimes including, ultimately, the crime of rape itseif. 


CRIME AND DELINQUENCY 
Reviewed by CHRISTINE J. SUTTON 


“Who Gets Revoked? A Comparison of Inten- 
sive Supervision Successes and Failures in Ver- 
mont,” by James E. Ryan (January 1997). Since 
1970 the imprisonment rate in the United States has 
quadrupled, due in part to the mandatory sentencing 
laws and more punitive attitudes toward offenders. In 
turn, the resulting prison overcrowding has spurred the 
use of alternate sanctions such as intensive community 
supervision. However, this has actually exacerbated the 
prison crowding problem because it has directly caused 
an increased rate of returns to prison for violations of 
conditions of release. How or why? Most intensive com- 
munity supervision programs have used a narrow 
range of offender characteristics (including age, length 
of sentence, alcohol use, drug use, sexual dysfunction, 
criminal history, prior institutional violence, escapes, 
and established community ties) as their qualifying cri- 
teria. This approach has resulted in a relatively “homo- 
geneous group” with very similar characteristics (young 
misdemeanor offenders with limited or no criminal his- 
tories and nonproperty offenses), making it difficult to 
differentiate between failures and success. 

This article reports on a study, conducted in Vermont 
in 1992 and 1993, which sought to answer the question, 
“Who succeeds on intensive community confinement— 
the typical candidate or some other type of offender?” 
The study utilized a second offender group, the “hetero- 
geneous group,” comprised of offenders being “fur- 
loughed” from incarceration in preparation for release. 
This group of 823 offenders was regarded as potentially 
a more dangerous street population than the homoge- 
neous group. The methodology employed in the study 
was a comparative analysis of the pre-determined cate- 
gories of the two differing groups. 

Both offender groups were subject to the same com- 
munity release conditions including, but not limited to, 
intensive community supervision and daily face-to-face 
contact with the correctional officer. The nature of the 
correctional officer’s job was as a “rule enforcer,” more 
so than a “service provider.” 

Although no surprise, this study documented the ex- 
istence of an inverse relationship between age and crim- 
inal history; the younger offenders were more difficult to 
manage than the older offenders. Successful completion 
of the furlough was more likely with the older offenders 


= 
=> 
q 


86 FEDERAL PROBATION 


than the younger ones, who were revoked. Most viola- 
tions committed by the furlough group were initiated by 
the correctional workers while doing their “surveil- 
lance.” Specifically, 279 revocations occurred (34 percent 
of the cohort). Alcohol use, as opposed to illegal drug use, 
was the largest violation category. Next were the viola- 
tions associated with being “out of place” when the fur- 
loughee had been designated to be at a specific location 
at a certain time (25 percent). These two categories rep- 
resented 59 percent of the resulting revocations. 

The comparative analysis revealed that the person 
most likely to have a furlough revocation was a younger 
offender with a misdemeanor assault or property crime 
as a current offense. Additionally, this offender was 
more likely to have problems with authority and have a 
history of rule infractions. Again, this finding by itself 
is not surprising, yet it raises the point that policies 
concerning intensive community supervision practices 
do warrant examination. The typical candidate for in- 
tensive community supervision is often precisely the 
same type of offender who is most likely to fail in the 
community. The “new penology philosophy” emphasizes 
custody and risk control to the point that revocation of 
intensive community supervision status is considered a 
good outcome. Considering that the intensive commu- 
nity supervision programs tend to select “rule breakers” 
who are supervised by “rule enforcers,” the inference is 
that the system is “programmed to fail.” This study’s re- 
sults point to the need to look at other populations for 
intermediate sanctions. Perhaps one population might 
include the type of violent offenders who is not likely to 
repeat a violent crime; another group might be older 
property felons. Regardless of the findings and sug- 
gested future options, it is clear that the creation of any 
alternative program designed to relieve prison over- 
crowding carries with it problems that, if not managed 
carefully, will in fact lead to more overcrowding. 

“Can You Make a Horse Drink? The Affects of a 
Corrections Course on Attitudes Toward Crimi- 
nal Punishment,” by Jodi S. Lane (April 1997). Is 
the public’s attitude toward criminal punishment diffi- 
cult to change? The question has long been the subject 
of debate. Some believe that if the public were in fact 
given all the facts, they would come to prefer less puni- 
tive measures. This article reports on a study conducted 
in Orange County, California, a politically conservative 
county that recently experienced a renewed focus on 
crime and the public’s fear associated with crime and 
victimization. The hypothesis was that citizens would 
prefer prison over less incapacitating sanctioning op- 
tions. The study attempted to answer two questions: 
“How punitive is the public?” and “Are people willing to 
accept less than prison as a sanction for some (or any) 
of society’s offenders?” 

Research has indicated that the relationship between 
correctional knowledge and attitudes toward punish- 
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ment is complex. Some have argued that people do not 
hold strong views on the appropriate sanctions for of- 
fenders and therefore are more likely to be persuaded 
by facts. Others have found that prior beliefs are diffi- 
cult to change. This study addressed an additional 
issue—whether a university corrections course would 
result in persons accepting less punitive responses to 
crime. A second hypothesis considered whether being a 
student in a corrections course largely devoted to dis- 
cussion of intermediate punishments (intensive proba- 
tion supervision, house arrest, and boot camp) in- 
creased the likelihood of the student accepting “lesser” 
punishments. In effect, the hypothesis was that the 
course information would convince the students that 
intermediate sanctions were not simply “substitutes for 
real punishment,” as many laypeople might think, but 
rather were “viable options for crime control.” 

The subjects in this research— 141 undergraduates at 
the University of California, Irvine—were divided into 
two groups. The “treatment group” consisted of 65 stu- 
dents enrolled in a course entitled “Prisons, Punishment 
and Corrections,” which had a class enrollment of 127. 
The “comparison group” consisted of 76 students en- 
rolled in another criminology class, “White-Collar 
Crime,” offered during the same quarter, which had a 
class enrollment of 170. A pre-test and post-test survey 
was designed to examine the effects of the corrections 
course on attitudes toward offender punishment. The 
subjects in both courses completed the surveys at the 
beginning of the first and last days of class. The survey, 
which took an average of 30 minutes to complete, was 
divided into four sections: demographic and social char- 
acteristics, a knowledge scale, punishment philosophy 
items, and crime scenarios. A statistical analysis of the 
mean knowledge and punitive scores for both groups 
was conducted and a comparative analysis was applied. 

Findings showed that the corrections course in- 
creased knowledge about the punishment process and 
decreased punitiveness, especially for nonviolent 
crimes. Since this study was to examine the extent of 
punitiveness in the student sample, the question arose, 
“Were the students willing to accept intermediate pun- 
ishments for at least some types of offenders?” Both at 
the outset and after the class, students in the correc- 
tions course opted for jail or prison rather than inter- 
mediate punishment for violent criminals, but less than 
half were willing to send nonviolent criminals (includ- 
ing small-time drug dealers) to this fate. The majority 
of the comparison group also was not inclined, at either 
the beginning or the end of the study, to sentence the 
nonviolent offenders to prison or jail. These findings in- 
dicate that the community may be more willing to ac- 
cept intermediate sanctions than politicians expect or 
lead us to believe. 

The results of this study also showed that punitive- 
ness toward nonviolent offenders decreased much 
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more than punitiveness toward violent criminals. Al- 
though this study used only students, and may not ad- 
equately represent the public, these findings do sug- 
gest that increased factual information may result in a 
decreased tendency to choose jails or prisons as the 
best punishment, at least for nonviolent offenders. The 
resulting data were consistent with previous studies 
that have shown that the public makes a distinction 
between punishment preferences for violent and non- 
violent crimes, especially with respect to support for 
community-based or intermediate punishments. The 
correctional course as a whole significantly decreased 
punitiveness in the corrections student group, indicat- 
ing that something about this particular learning en- 
vironment was effective in reducing tendencies to 
choose prison or jail as the most appropriate punish- 
ment option for the given set of crimes. 

The characteristics of the sample also may be rele- 
vant to the findings. Most of the subjects were female. 
Criminologists have noted that females generally are 
less likely to be punitive. However, the “vulnerability 
hypothesis” suggests that when women are more puni- 
tive, it is due to their higher fear of crime. Because the 
female students in this sample did not report being 
particularly “fearful,” it is possible that the larger 
number of females here contributed to the lower puni- 
tiveness of the overall sample at both points in the 
study. Additionally, the subjects were college students 
enrolled in courses—they were not randomly selected 
or assigned to the treatment and comparison groups. 
Thus, there was no possibility of ensuring that the 
groups were equal before the treatment. 

In summary, the findings of this study reinforced 
previous findings that prior beliefs are crucial to un- 
derstanding opinions, even after factual information 
increases. The overall punitive change that occurred in 
the student sample, although significant, was not sub- 
stantial. With respect to the sentences for violent of- 
fenses, the students’ attitudes changed very little. This 
seems to lend credence to the argument that punish- 
ment choices, at least for violent offenders, are a result 
of moral values rather than intellectual decisions. 
However, for nonviolent offenses, people may be willing 
to weigh more fairly “relevant factual information” in 
making their punishment decisions. Conversely, if edu- 
cation can show an affect, even with all the other dis- 
tractions of everyday life, as most teachers assume it 
should, then it is also possible that commercial seg- 
ments on television might influence a small number of 
people, especially those who do not hold strong opin- 
ions at the outset. Lastly, this study supports the need 
for additional studies that would determine whether 
the public makes a clear value distinction between vi- 
olent and nonviolent offenders in the current “get 
tough” political punishment philosophy and whether 
this will be instrumental in “making the horse drink,” 
per se. 


BRITISH JOURNAL OF CRIMINOLOGY 
Reviewed by JAMES M. SCHLOETTER 


“The Concept of Dangerousness in the Peoples 
Republic of China and Its Impact on the Treat- 
ment of Prisoners,” by Edward J. Epstein and 
Simon Hing-Yan Wong (Autumn 1996). Throughout 
the history of the Peoples Republic of China, criminal 
process and administrative sanctions have been viewed 
as a medium for the exercise of coercive state power 
against those who would undermine the existing polit- 
ical order. Chinese Socialist political ideology has con- 
sistently justified this position. Dangerousness is a con- 
cept developed by those who believe that there are 
political considerations necessary to maintain order in 
a one-party socialist state. Dangerousness forms an el- 
ement of both criminality and sentencing in China. 
Dangerousness to society is an explicit component of li- 
ability under Chinese criminal law and a liability for 
administrative punishment. It is also a major factor in 
determining sentences. 

The Chinese system’s preoccupation with dangerous- 
ness to society is also demonstrated by the use of regular 
anti-crime campaigns, which target activities viewed as 
being particularly dangerous to society at a given time. 
While the concept of individual dangerousness is not cod- 
ified, Chinese scholars have in recent years argued that 
it is an implicit element in determining the appropriate 
sentence for individual offenders. In fact, individual dan- 
gerousness is also an important factor in deciding 
whether or not to commit a person to re-education through 
labor or forced job placement, which are administrative 
sanctions. The concept of dangerousness also plays a role 
in the differentiation between various categories of in- 
carcerated persons and their treatment. Prisons in re- 
mote labor camps are reserved for counter-revolutionaries, 
prisoners serving at least 10-year sentences or with 
knowledge of state secrets, recidivists, and those who re- 
sist reform. Treatment of individual prisoners and de- 
tainees also depends on perceived levels of the danger- 
ousness they pose to society and each other, whether in 
the reform technique employed during incarceration or 
in deciding an early release and forced job placement. 

The authors look at two concepts of dangerousness in 
China’s criminal justice system. First, dangerousness to 
society is regarded as a fundamental characteristic of 
crime. Conduct constitutes a crime only if it imposes a 
sufficiently serious dangerousness to society, measured 
in terms of harmful social consequences. The degree of 
dangerousness to society also determines the severity of 
punishment. Secondly, individual dangerousness refers 
to the propensity of an individual criminal to reoffend. 
These two concepts of dangerousness are influenced by 
Chinese political ideology. The authors reviewed danger- 
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ousness to society and individual dangerousness in try- 
ing to look at the convoluted and complex Chinese crim- 
inal justice system. These concepts are elusive, although 
in recent years Chinese political scientists have at- 
tempted to make distinctions and define these concepts. 

The authors were not attempting to suggest further 
research in this area, but simply were pointing out that 
the concept of dangerousness seems to drive the Chi- 
nese criminal justice system. Dangerousness is a con- 
cept that needs to be defined better, so, if nothing else, 
the people of China can be informed as to the workings 
of their own criminal justice system. 

“The Impact of Equal Opportunities Policies on 
the Day-to-Day Experiences of Women Police Con- 
stables,” by Carol Martin (Autumn 1996). The Sex 
Discrimination Act was introduced as legislation in 
Great Britain in 1975. The police service responded by 
integrating the existing women’s sections in the main op- 
erational body of the rest of the service. Despite the in- 
troduction of equal opportunities policies in many ser- 
vices in the late 1980s and early 1990s, real change was 
slow in filtering down through the ranks, and it could be 
argued that early policy changes were entirely notional. 
The author conducted a study that examined the atti- 
tudes and experiences of some officers in one division of 
Sussex Police since the implementation of such a policy. 
The first part of the research study looked at other recent 
research that addressed general issues surrounding 
women in the police. The author then examined research 
findings and discussed whether equal opportunities poli- 
cies alone can effect a change for women in the police. Fi- 
nally, the author identified that a key issue in her study 
is the lack of flexibility for female officers who wish to 
take career breaks for having children, which effectively 
limited their promotional opportunities. 

The methodology consisted of interviews with nine 
female constables. Furthermore, 13 interviews were 
conducted with male officers. Topical areas included 
entry into the constable force, training, police culture, 
confronting problems, equal opportunities, and interac- 
tion with male constables. The author noted that fe- 
male constables in the division studied felt that while 
they had opportunities to follow their chosen career 
path in the police, few aspired to a senior rank. The au- 
thor hopes that as time goes on, if more female consta- 
bles succeed in their careers as police officers, and the 
number of senior police women increases, this will stim- 
ulate other cultural changes. 


THE PRETRIAL REPORTER 
Reviewed by GEORGE F. MORIARTY, JR. 


The “National Notes” section of the December 1996 
issue advises that constitutional amendments involv- 
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ing procedures in criminal case processing passed in 
nine states this past November. Connecticut, Indiana, 
Nebraska, Nevada, North Carolina, Oklahoma, Oregon, 
South Carolina, and Virginia conferred constitutional 
rights on crime victims. A total of 29 states have passed 
such legislation. While particular provisions vary, all 
amendments provide for victims to be told of hearings 
and informed of their right to attend and be heard. The 
wording in South Carolina specifies that victims have 
these rights at pretrial release hearings. 

South Carolina voters also overwhelmingly approved 
giving the state legislature the power to define violent 
offenses for which bail could be denied. Previous law 
provided for the denial of bail in capital cases and of- 
fenses carrying a life sentence. 

Oregon’s amendment provides that 


decisions as to the pretrial release of the defendant are to be based 
on the principle of reasonable protection of the victim and the pub- 
lic; any person arrested for a crime for which the People have set a 
mandatory minimum sentence shall not be released prior to trial 
unless a court determines by clear and convincing evidence that 
the person will not commit new criminal offenses while on release. 


Mandatory minimums have been imposed for the fol- 
lowing offenses in Oregon: murder, manslaughter I or 
II, assault I or II, kidnapping I or I, rape I or IT, sodomy 
I or II, unlawful sexual penetration I or II, sexual abuse 
I, and robbery I or II. 

Another December highlight was an article, by the 
National Center for Juvenile Justice, detailing a report 
on changes in the juvenile justice system. State Re- 
sponses to Serious and Violent Juvenile Crime indicates 
that these changes are a departure from the traditional 
focus on rehabilitation toward one of accountability. 
This definition of accountability treats incarceration al- 
most solely as punishment instead of a strategy for 
treatment or service delivery. 

Findings include: 


¢ Since 1992, all but 10 states have made it easier to 
prosecute minors in adult court; 24 states increased 
the number of crimes which trigger automatic waiver 
to adult court; six states lowered the age at which 
waiver can occur; and 36 states and the District of 
Columbia exclude certain categories of juveniles from 
juvenile proceedings. 


¢ Thirteen states and D.C. added or modified statutes 
allowing mandatory-minimum incarceration for juve- 
niles charged with certain serious or violent crimes. 


¢ Twenty-two states require or permit open juvenile 
court proceedings involving serious crimes or repeat 
offenders, while 39 states permit the release of a ju- 
venile’s name or picture to the public. 


¢ Twenty-two states have increased the rights of vic- 
tims of juvenile crime, permitting impact statements 
at sentencing and notice of release to the community. 
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The report notes that while some states appear to 
have incorporated a “balanced approach that includes 
protecting the public, restoring the community, and 
enhancing the offender’s ability to function as a law- 
abiding, contributing member of society, many others 


have moved to a clear-cut punishment theme.” What is 
troubling is that it is unclear that punishment is more 
certain, proportionate, longer, or more effective in the 


adult system for the entire population of juveniles 
being transferred. 
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Combating Crime by Reinforcing Good 


Body Count: Moral Poverty . .. and How to Win Amer- 
ica’s War Against Crime and Drugs. By William J. 
Bennett, John J. Dilulio, Jr., and John P. Walters. New 
York: Simon and Schuster, 1996. Pp. 271. 


One of the more thought-provoking books published 
during 1996 on the crime problem is Body Count: Moral 
Poverty . . . and How to Win America’s War Against 
Crime and Drugs written by William J. Bennett, John J. 
Dilulio, Jr., and John P. Walters, a trio well versed on so- 
cietal problems associated with drugs and the inner city. 

Bennett, former Secretary of Education and Chair- 
man of the National Endowment for the Humanities 
under President Reagan and former Director of the Of- 
fice of National Drug Control Policy under President 
Bush, currently serves as a fellow of the Heritage Foun- 
dation and co-director of Empower America. He is the 
author of a number of books including the bestseller 
The Book of Virtues. Dilulio, who is widely published as 
well, is Director of the Brookings Institution Center for 
Public Management, Professor of Politics and Public Af- 
fairs at Princeton University, Senior Fellow at the Man- 
hattan Institute, and a board member of Public/Private 
Ventures. One of his more significant efforts is Govern- 
ing Prisons: A Comparative Study of Correctional Man- 
agement. The third author, John P. Walters, is Executive 
Director of the Council on Crime in America and Presi- 
dent of the New Citizenship Project; he formerly served 
as Deputy Director for Supply Reduction for the Office 
of National Drug Control Policy. 

In the introductory chapter, the authors, in addition 
to providing an insightful overview of the crime prob- 
lem and its causes, coherently establish their purpose 
for writing the book: 


Body Count is our attempt to explain America’s violent crime 
plague; to clarify why it is happening; to define its size, scope, and 
distribution; to show what the response of government has been; to 
explode the myths that dominate the crime and drug debate; to 
present profiles of what works; and to mark out new policy direc- 
tions on how we can best contain it. 


Body Count is about violent crime, drugs, and moral poverty—and 
about the manner in which the first two are created by the third. 
By “moral poverty” we mean the poverty of being without loving, 
capable, responsible adults who teach the young right from 
wrong. It is the poverty of being without parents, guardians, rela- 
tives, friends, teachers, coaches, clergy, and others who habituate 
(to use a good Aristotelian word) children to feel joy at others’ joy; 
pain at others’ pain; satisfaction when you do right; remorse when 
you do wrong. It is the poverty of growing up in the virtual ab- 
sence of people who teach these lessons by their own everyday ex- 
ample, and who insist that you follow suit and behave accordingly. 
In the extreme, it is the poverty of growing up surrounded by de- 
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viant, delinquent, and criminal adults in a practically perfect 
criminogenic environment—that is, an environment that seems 
almost consciously designed to produce vicious, unrepentant 
predatory street criminals. 


The remainder of the book is devoted to expanding on 
these themes, in which the authors offer a wealth of in- 
formation on the “body count” from violent crime and 
drug abuse. Too, they point out that while the overall 
crime rates have stabilized or declined, what America is 
experiencing is merely “the calm before the storm.” 
They argue that America is a “ticking crime bomb,” on 
the threshold of witnessing a significant increase in a 
population of “super-predators,” who are 

radically impulsive, brutally remorseless youngsters, including even 

more preteenage boys, who murder, assault, rape, rob, burglarize, 

deal deadly drugs, join gun-toting gangs, and create serious commu- 

nal disorders. They do not fear the stigma of arrest, the pains of im- 

prisonment, or the pangs of conscience. They perceive hardly any re- 

lationship between doing right (or wrong) now and being rewarded 

(or punished) for it later. To these mean-street youngsters, the words 

“right” and “wrong” have no fixed moral meaning. 


In support of their thesis, the authors, citing a num- 
ber of credible studies, fill the book with more than suf- 
ficient current statistical data. In addition, they debunk 
both liberal and conservative explanations of the root 
causes of crime and return time and again to suggest 
that moral poverty is the true culprit. 

Bennett et al. stress the importance of being able to 
restrain and punish violent street criminals and take to 
task America’s “revolving-door” justice system. They 
argue that Americans have lost confidence in the crim- 
inal justice system, and for this lost confidence to be 
reestablished public policies must be drastically 
changed to provide for the incarceration of violent and 
repeat offenders, more community-based police initia- 
tives in the inner city, a reinventing of probation and 
parole, an end to revolving-door correctional policies, 
and a deference to public safety and victims’ rights over 
offenders’ rights. But changing public policy is not 
enough; the authors emphasize that there must be 
more citizen involvement, more volunteers to work with 
troubled youth, and more charitable giving if America 
expects to seriously impact violent crime, drug abuse, 
and moral poverty. 

In the final chapter of the book, the authors suggest 
that the answer to moral poverty and the crime prob- 
lem may be found in “remembering God.” They urge “a 
widespread renewal of religious faith and the strength- 
ening of religious institutions.” In the concluding para- 
graph they write: 

Many people have ignored or forgotten something that almost 

everybody once knew: the good requires constant reinforcement and 
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the bad needs only permission. Religion is the best and most reli- 
able means we have to reinforce the good. True religious faith en- 
larges the human heart; inspires us to revere and honor those 
things that are worthy objects of our attention; reminds people of 
their basic responsibilities and commitments; provides society 
with reliable moral and social guardrails; helps the impulse of 
compassion take on the name of action; and allows the “eyes of our 
heart” to see our fellow citizens not merely as distant body count 
statistics or as enemies or aliens or “other” but as moral and spir- 
itual beings, as children of God. For that is, in fact, what they are. 


Body Count is not an entertaining book; in fact, it is 
fairly depressing because it graphically describes our 
failures. Yet it is hopeful because it provides us with a 
blueprint for solutions. While not all who read this book 
will embrace the authors’ views, they will, at the very 
minimum, have to think about what has been written. 
And perhaps this thoughtful consideration can be 
transformed into action. 

Body Count should be required reading for criminal 
justice practitioners, civic and religious leaders, persons 
charged with formulating public policy, and anyone in- 
terested in the future of America. 


Huntsville, Texas DAN RICHARD BETO 


A Call for Change in Policing Strategies 


Fixing Broken Windows: Restoring Order and Reduc- 
ing Crime in Our Communities. By George L. Kelling 
and Catherine M. Coles. New York: The Free Press, 
1996. Pp. 319. $25. 


Few books in the general category of criminal justice 
have held my attention, challenged my assumptions, fo- 
cused my attention on critical research studies, and re- 
lated those studies convincingly to public policy deci- 
sions as effectively as has this book. In many ways this 
is a big book, which in my mind means it will attract a 
good deal of attention. 

I am confident that the conclusions of the authors of 
Fixing Broken Windows—a strong embrace of the order 
maintenance orientation in policing; a repudiation of the 
highly centralized, bureaucratized (and ossified) model 
of policing that became prevalent during the years from 
the 1920s to the late 1970s; an argument that increasing 
levels of local police discretion can influence crime rates 
in a downward direction—will be seriously challenged. 
Challenges will come from various quarters: civil liber- 
tarians will accuse authors Kelling and Coles of advocat- 
ing the suppression of civil rights and liberties of our 
neediest citizens (the homeless, panhandlers, loiterers, 
etc.); social scientists will accuse the authors of offering 
up spurious correlation between order maintenance 
strategies and crime reduction; police traditionalists will 
decry the rough treatment they receive on these pages; 
and perhaps even some politicians will reject the good 
advice of this book for not fitting in with their definitions 
of the “get tough on crime” movement. 


But I am equally confident that there is much to 
learn here and that the book will also generate strong 
support in different segments of the audiences de- 
scribed above. Fixing Broken Windows encourages its 
readers to consider a nonconventional approach to con- 
trolling crime and restoring order in our cities. It pre- 
sents compelling arguments against the models of yes- 
teryear. It suggests that our notions of concentrating 
resources and police power only on “serious crime,” such 
as rape, murder, assault, and kidnapping, ignores an 
entire range of activity where we can intervene effec- 
tively. That range of activity includes the so-called 
“small” violations of public order such as loitering, van- 
dalism, and prostitution. According to the authors: 


As citizens experience the crime problem it includes panhandling 
as surely as more violent crimes. Those of us who live, work, and 
play in cities face an amalgam of disorder, fear, serious crime, and 
urban decay (emphasis in original): the crime problem does not 
begin with serious or “index” crime. Conceiving of it and addressing 
it as such, as has occurred for thirty years in national debates about 
crime, leads to bad public policy, poor legal thinking and practice, 
and distorted criminal justice practices and priorities. The distinc- 
tions among disorder, fear, and serious crime are not trivial. Citi- 
zens understand the experiences of disorder and fear quite apart 
from serious crime, and want something done about them. (p. 5) 


It’s easy to see the connection between this book and 
the earlier ideas of Kelling and James Q. Wilson (who 
wrote the foreword to Fixing Broken Windows) in their 
1982 Atlantic Monthly article on “Fixing Broken Win- 
dows.” That article posited that the image of broken 
windows explains how neighborhoods decay into disor- 
der and crime if no one attends faithfully to their re- 
pair. If an office or factory window is broken, passers-by 
will conclude that no one is in charge. Soon rocks will be 
thrown, and we will have more broken windows. Soon 
all windows will be broken, and passers-by will think 
that no one is in charge of the street. People will aban- 
don the street, allowing crime and decay to set in. 

Kelling and Coles extend the “broken windows” idea 
to other contexts. For instance, they point out, if people 
see a subway filled with graffiti, cars wreaking from the 
smell of liquor, in obvious disrepair, they too will as- 
sume no one is in charge. They will stop using the sub- 
way, and crime will increase. 

One can make interesting connections between these 
ideas of gradual but profound deterioration and the 
“domino theory” used by American policy-makers dur- 
ing the cold war to justify “containing” the spread of So- 
viet power. In the same way, Kelling and Coles suggest 
a “containment” policy against urban decay. They advo- 
cate that police be empowered to protect the public 
spaces by acting aggressively against even small crimes 
and by developing closer connections to the people in- 
habiting those spaces. Variously known as “community 
policing” or “problem-solving policing,” this strategy re- 
quires that we shift our thinking and actions in several 
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(1) Halt the ever-growing protection of individual liber- 
ties promoted by interest groups and enforced, in 
some cases, by judicial opinions. The authors spend 
a chapter detailing the historical growth of the con- 
cept of individual liberties. While they do not advo- 
cate the elimination of all of these rights—returning 
us, for example, to the vagrancy laws of the early re- 
public—they do discuss the need to maintain some 
restrictions on individual liberties. Accordingly, they 
favor some of the legislation on “loitering for the 
purpose of... .” In short, they attack the ordinances 
that discriminate against an entire class of people 
(like the vagrancy laws), but favor those that enjoin 
specific behaviors that feed the decay described 
above (e.g., loitering for the purpose of prostitution). 
They dance around the issue of “strict scrutiny” on 
these laws, and it is clear that some of their posi- 
tions would be, and have been, challenged in court. 


(2) Depart from the bureaucratic and dysfunctional ap- 
proaches to policing. Kelling and Coles trace the 
evolution of policing from the early days of the re- 
public, when police were seen as service providers in 
addition to law enforcers. They note, for instance, 
that early police stations frequently included space 
to house newly arrived immigrants for several 
nights and that the original soup and food lines 
were developed by police. However, as they became 
tied in the minds of reformers with the corrupt prac- 
tices of local party bosses and politicians, the police 
were asked to change their practices. 


Policing entered a reform strategy that would domi- 
nate police thinking and behavior for the next several 
decades (from the 1900s through the 1970s). In this vi- 
sion, police were to become a highly disciplined and 
closely controlled crime fighting operation, focusing on 
murder, rape, robbery, and assault. As professional 
crime fighters police would give away their service and 
order maintenance functions; social workers would 
take care of these problems and police would fight “real 
crime.” Other strategies embedded in the reform move- 
ment included: 


¢ centralized authority in police departments, influence 
of precinct captains curtailed; 


¢ intimate links between patrol officers and neighbor- 
hoods were severed and “idle conversations” with citi- 
zens discouraged; 


¢ patrol beats were designed not in congruence with 
neighborhoods but “scientifically,” using crime rates 
and call for service data; and 


¢ officers were recruited on the basis of psychological 
screening and civil service procedures. 


The key technologies to be used in the reform strategy 
included patrol cars and 911 phone numbers. The focus 
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But as one wise observer said long ago, “facts are 
stubborn things.” And the accumulating facts during 
the 1950s—70s indicated that the reform strategy was 
not working to reduce crime in significant ways. In a 
study published in 1971, University of Chicago profes- 
sor Al Reiss found that 83 percent of arrests nationwide 
were the result of citizen-initiated action. A mid-1970s 
Kansas City study found that rapid response by police 
led to an arrest in only 3 percent of serious crimes. This 
finding was replicated in studies conducted in Jack- 
sonville, Rochester, and San Diego. 

In addition to the lack of impact on crime, the conse- 
quences of isolating police from neighborhoods has 
been to foster a siege mentality among the police. The 
only time they ever intervene is in a serious crime; 
therefore, they have no other relationships with citi- 
zens. Two important statements from Kelling and Coles 
address this: 


For police themselves the consequence of isolation has been the 
emergence of a siege mentality. Because they only interact to in- 
tervene in a serious crime, they have no other relationship with cit- 
izens. (p. 97) 


We should not be relegating police to their cars, keeping them 
away from dealing with problems in neighborhoods in the name of 
waiting for calls or shortening response times. (p. 103) 


To me one of the most compelling sections of this book 
is the one on “Taking Back the Subway.” It is the story 
of how the New York Transit Authority and the New 
York Police Department overcame significant bureau- 
cratic obstacles and implemented a new and demon- 
strably effective strategy to make the New York subway 
a safe and clean transportation system once again. Led 
by Police Commissioner William Bratton, the order 
maintenance strategy to subway crime—which in- 
cluded getting very tough on subway vandalism, espe- 
cially on graffiti and farebusting in the subway —indi- 
cates a 75 percent decline in subway felonies from 
1990-95! Crime has fallen to about 12 felonies per day 
in a system that carries more than 3 million riders, as 
William Bratton reported in an article in The Washing- 
ton Post on March 3, 1997. And there has been a 64 per- 
cent decline in subway robberies. This same pattern is 
also visible in the city as a whole, where crime has de- 
clined by as much as 35 percent in the years 1990-95. 

As mentioned, the conclusions of this book will be 
challenged by some. There are a few examples of the 
authors becoming overly enamored of their own ideas, 
reflected in rather idealistic statements such as 
“Things happen when police officers get out of their 
cars and systematically interact with citizens through 
foot patrol or some other tactic” (p. 94). One can think 
of “things” that happen that would not support the con- 
clusions made here. 
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And yet, as already mentioned, there is much to em- 
brace and to learn from. There are few who would argue 
that New York City today is a far preferable place than 
it was in 1987. Whether the changes in New York 
City— palpable to an observer like me who had not been 
in the city from 1988-95 and was amazed at how clean 
the subways and streets were in 1995—result from the 
changes in policing described in this book or result from 
the city’s impressive financial recovery during these 
same years is a debatable proposition, I guess. Maybe 
the answer is that both factors contributed: the reduc- 
tion in crime might well be the result of the problem- 
oriented policing and the financial change in the city. In 
any case, I am convinced after reading this book that 
the change in police strategy and tactics must have 
been an important factor in the city’s improvement on 
many levels. In that sense we all owe the NYPD a debt 
of gratitude. 

Washington, DC MICHAEL E. SIEGEL 
Three Strikes and You’re In: America’s 
Costly Shell Game 


Three Strikes and You’re Out: Vengeance As Public 
Policy. Edited by David Shichor and Dale K. Sechrest. 
Thousand Oaks, CA: Sage Publications, 1996. Pp. 290. 
$21.50. 


The criminal justice industry in the United States is 
big business, controlling the lives of over 5 million of- 
fenders including approximately 1 million in correctional 
custody. One of the major factors that fuels the business 
is the popular belief that the only way to stem the per- 
ceived increase in crime in society is to react in a puni- 
tive way toward the offender. Politicians get elected when 
they promise to be harder on the law violator. Public sec- 
tor figures like prosecutors and judges gain favor when 
they proclaim a plan or program to get tough on crimi- 
nals. And, the media gains an audience and viewer 
points when it focuses on crime in society. In such a con- 
text “three strikes and you’re out” laws emerge. 

Public approval of “three strikes” laws is understand- 
able. No one wants to be a victim of a crime. The media 
has publicized crimes committed by individuals either 
under correctional supervision or who have been re- 
leased from some form of correctional custody, leaving 
the public with the fear of victimization. In such a con- 
text the belief that we are protecting ourselves from 
being victimized if we can lock up the criminals that 
may victimize us for long periods of time is under- 
standable—or so we think. 

Shichor and Sechrest have compiled an anthology of 
12 articles by respected scholars in criminal justice that 
analyze “strike” laws from many vantage points, rang- 
ing from legal/historical, to implementation, to impact 
| on the criminal justice system as a whole, to special 


group issues. Although the articles focus on different 
topics, several common threads of thought permeate 
the writings. A sampling of those themes follows. 

One strong theme is that the prevention of crime in 
society is an incredibly complex phenomena. To be sure, 
we can probably prevent serious crimes to some extent 
by increased incarceration rates (according to research 
by Greenwood and others, by about 28 percent, pp. 
69-73). However, in doing so we incarcerate a large 
number of individuals whose criminal careers are over, 
usually due to the aging out phenomenon. 

Another theme focuses on the costs and benefits to 
society of “three strikes” laws. By and large, the great- 
est costs are those associated with the construction and 
maintenance of new prisons. The money for such facili- 
ties must come at the cost of cuts in other public spend- 
ing, often in the area of educational programs. Many 
authors legitimately argue that much of the money 
spent on prison construction and operation could be 
spent in other sectors of society with more societal ben- 
efits in terms of crime in society. 

Another theme is that habitual offender laws are not 
new. Professional criminologists recognize that new la- 
bels are attached to old programs and procedures, often 
for benefits not necessarily related to diminished crime 
rates. For example, Gilbert Geis writes: 


...it is not the protection of their constituents that compels the ad- 
vocacy by legislators of this legislation. Lawmakers presumably 
are responding to what they perceive to be public opinion, that is, 
what the people who vote—they hope, for them—desire. (p. 248) 


Given that “strikes” laws are not a new criminal jus- 
tice phenomena, many authors convincingly project 
that the course of such laws will go the way of older 
laws. Such a course is couched in equilibrium-type lan- 
guage wherein there will be some kind of balance ac- 
ceptable to the public of offenders in prison and offend- 
ers in the community. The course of the equilibrium will 
be guided by things such as the willingness of the pub- 
lic to continue to fund more prisons (especially as the 
prison population gentrifies and becomes more expen- 
sive to incarcerate), the fairness of incarcerating of- 
fenders for long periods of time for relatively minor of- 
fenses, or the justness of incarcerating individuals 
based upon what we predict they will do when false 
positive rates are also predictably high. 

Finally, it should be noted that several authors ques- 
tion the main thrust of “three strikes” laws: Will the laws 
reduce our exposure to victimization. One is left with a 
feeling of pessimism because the laws fail to take into ac- 
count the disproportionate amount of crime committed 
by youths and young adults. To reduce victimization we 
have to somehow impact upon the decision-making 
process of youths entering the years when they are prone 
to commit crimes. In fact, it is noted that resources that 
may be able to impact on this part of society are being 
used to fund the incarceration of individuals. 


| 
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The content of this book will make one ponder public 
policy in criminal justice. Regardless of whether one is 
in agreement with all of the ideas presented, the book 
will lead one to question “three strikes” laws in terms of 
what is promised and what is actually delivered. The 
ideas are challenging and worthy of consideration by 
criminal justice practitioners and scholars. 


Cedarville, Ohio 


A Critical Look at the System 


Corrections: A Critical Approach. By Michael Welch. 
New York: McGraw Hill, 1996. Pp. 471. 


RosBert R. WIGGINS 


The corrections system grows inexorably, whether 
crime is increasing or decreasing. This year, for exam- 
ple, the prison/jail system grew by nearly 6 percent na- 
tionwide even though we have enjoyed a drop in crime 
for the third consecutive year. In Florida, where I live 
and work, six consecutive years of decreasing prison in- 
take have not stopped the growth of the prison system, 
which marched ever upward almost regardless of crime 
and new prisoners at the front door. What can we make 
of this? 

The people in prison and jail are not a random sam- 
ple of Americans, either. Enter a prison or a jail almost 
anywhere in this country, and you are struck by the 
concentration of young males of color and economic dis- 
advantage. Not only is the system growing without 
cease, it is doing so on the backs of a particular segment 
of the general population. 

There is, of course, big money in this. Those who build 
new prisons stand to benefit from the contracts with 
government, those who work there or provide services 
and materials to prisons stand to get employment from 
correctional expansions, and, now, with the advent of 
private corrections, new businesses are being born to 
deliver punishments. Irwin and Austin (1996) have 
called this the “correctional-industrial complex.” 

These observations about prisons in America are nei- 
ther outrageous nor particularly insightful. Most with 
even a shallow exposure to the system would recognize 
the truth of these three observations about the system, 
and most would realize that a thorough understanding 
of corrections in America requires an explanation of 
these facts. Yet open the most common textbooks in cor- 
rections, and you will find these discussed almost as 
asides. For today’s introducing college student to the 
field of corrections, the choices usually involve descrip- 
tive books, not analytical, critical volumes. This new 
book by Michael Welch begins to fill that void. 

The book is written expressly to criticize the system. 
By “critical,” however, Welch does not mean one of the 
familiar traditional analytical frameworks such as a 

Marxian analysis or the emerging feminist perspective. 
Welch implies a more broad assessment of the field, 
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using the term “critical” in much the same sense we 
might use the word “questioning.” Why does the system 

operate this way? What explains the seeming anom- 

alies and contradictions? How are we to understand the 

corrections system in light of the way it is structured 

and how it is situated in social problems, political 

forces, and economic realities. Those who want to chal- 

lenge thinking and press students to go beyond the 

blinders of their pre-existing understandings of the sys- 

tem will find this book immensely useful. 

The book is organized into 15 chapters. The opening 
five chapters help to build perspective on corrections. 
Welch provides a social history of correctional develop- 
ments, tracing the lineage of prison reform through 
eras that connect to social, political, and economic 
forces in broader society. One of the strengths of this 
book is the way Welch situates correctional develop- 
ments in their larger social contexts. Understanding 
historical trends in correctional methods, and how they 
grew out of social forces of the day, helps us gain a bet- 
ter vantage point on today’s correctional innovations. 
This opening series of chapters ends with an excellent 
analysis of the traditional “debates” about corrections 
between liberals and conservatives and how these 
points of view differ from his “critical” approach. 

Chapters 6 and 7 consider prisons and jails, with a 
very strong literature review of each topic. The middle 
chapters, together with the later one on community cor- 
rections, are the main descriptive chapters about cor- 
rectional organization and practices. In these, Welch 
again places correctional subsystems within broader 
sociopolitical contexts. 

The system chapters are followed by chapters on 
women, juveniles, and minorities. From these three 
chapters one gets a sense of Welch’s strong conviction 
that the corrections system is not so much about laws 
as it is about humanity. The impact of these chapters on 
the reader is important for the way it personalizes cor- 
rectional practices. 

Three chapters which follow are on the death penalty, 
institutional violence, and the rights of prisoners. Each 
chapter raises serious and compelling issues about cor- 
rectional practices today and how they relate to a 
broader interest in social justice. The book concludes 
with a chapter on community corrections and then a 
final one on the future of corrections. 

Most people would classify this book as a textbook, 
and one of its common uses will be in the classroom. 
Those familiar with texts on corrections will see how the 
organization of this book sets it apart from existing 
manuscripts. Where most texts stress functions, this one 
stresses issues. Where most texts describe the world, 
this one seeks to analyze and criticize it. Yet the book is 
not light in substance. Every chapter is well researched 
and exhaustively documented, leaving the reader with a 

great deal of confidence in Welch’s knowledge and the 
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reliability of his perspective. Welch has written a book 
that goes further than most texts and is considerably 
more authoritative on its chosen topics than the average 
text. It will, I believe, be cited as an original source for 
many of its conclusions and perspectives. This is a very 
good book and deserves wide reading. 


Tallahassee, Florida Topp R. CLEAR 


Perspectives on Inmate Education 


Schooling in a “Total Institution”: Critical Perspec- 
tives on Prison Education. Edited By Howard S. David- 
son. Westport, CT: Bergin & Garvey, 1995. Pp. 229. 
$59.95 (hard); $19.95 (soft). 


With interest in rehabilitative techniques increasing, 
correctional practitioners are constantly seeking ways 
to empower the offender, raise self-esteem, and culti- 
vate talents to help ensure the offender chooses a law- 
abiding lifestyle upon release. Post-secondary educa- 
tion is one traditional method beginning to recapture 
the attention of contemporary reformers. This text pro- 
vides writings from 14 accomplished prison educators 
who address prison education in a unique and individ- 
ual manner. All observations are first person, insight- 
ful, and designed specifically to prompt the reader to 
question current practices. Areas reviewed include re- 
habilitation, deterrence, correctional goals, social em- 
powerment, and the role of the teacher within the na- 
tional culture. 

While many texts address rehabilitative methods, 
few offer a more well-rounded and balanced discussion 
of the function and value of education within America’s 
prisons. All 13 chapters of the book beckon the reader to 
consider the current role and impact that prison ad- 
ministrators, teachers, and students have upon the ed- 
ucational process and whether this process is equitable, 
desirable, and worthwhile. Throughout the text, the 
reader is gently encouraged to consider the difficulties 
inmates experience in obtaining an education. The 
reader ultimately will sense the potential for the crim- 
inal justice system to use education as a technique to 
stabilize the offender and initiate the rehabilitative 
process. 

While all chapters are noteworthy, several are espe- 
| cially interesting. For example, chapter 2, written by a 
professor of criminal justice, begins by offering an anec- 
dote on higher education in America’s prisons. During 
one particular prison graduation ceremony, a father ex- 
pressed pride in his son’s accomplishment and turned 
to thank the professor. As he was being thanked, the 
professor silently thought that those graduating had 
done so in spite of, and not because of, the state’s com- 
mitment to higher education in its penal institutions. 
| This perspective is expressed numerous times through- 
out the text. The chapter continues by offering an in- 


depth discourse on hindrances to the prison educa- 
tional process. These include staff interference, institu- 
tional lockdowns, disciplinary constraints, inmate so- 
cial organizations, and fiscal problems. 

Another captivating section is chapter 6, “Teaching 
‘Criminology’ to ‘Criminals.’” In this chapter, the author 
relates his experiences in teaching ideological and theo- 
retical criminology, providing ample exerpts from in- 
mate conversations and writings to clarify his view- 
points. These perspectives occasionally are overly 
academic and tedious and at times quite controversial. 
Material in this chapter frequently seems to perpetuate 
the perspective that offenders are simply victims of so- 
ciety due to race, socioeconomic status, or political belief. 
These perspectives better enable the reader to gain in- 
sight into the lives and motivations of inmates, as well 
as to sensitize them to the plight of the offender and ul- 
timately the crime victim. While this chapter is contro- 
versial, its underlying purpose is to arose the reader to 
question the current educational process and to formu- 
late possible solutions to its many shortcomings. 

Likewise, chapter 10 prompts readers to question 
their position regarding human value. According to the 
author, the argument for prison education is justified 
through its reintegrative potential. In short, the author 
contends that education has an intrinsic ability to pos- 
itively effect individuals by decreasing the likelihood of 
recidivism. This, according to the author, is where 
things become confused. Whether prisoners should be 
rewarded for illegal behavior by receiving a free college 
education is passionately debated. This chapter is an 
interesting read in sociology, educational theory, and so- 
cial action. According to the author, prison instructors 
must begin to help re-establish the prison educational 
program as a socially beneficial activity. 

Schooling in a Total Institution is well designed and 
balanced and offers viewpoints that many may have 
not considered previously. This text will interest read- 
ers who want to increase their knowledge about cor- 
rections, rehabilitation, and the value and nature of 
education. The book is versatile enough to use in un- 
dergraduate criminal justice and education courses. Re- 
flective of more than just prison education, it grapples 
with rehabilitation, human worth, and the role of cor- 
rections within a free society. In short, for readers who 
desire a more complete understanding of sociology, pen- 
ology, or education in relation to modern correctional 
systems, this text is invaluable. 


Roswell, New Mexico Curtis R. BLAKELY 


Managing the Potentially 
Dangerous Employee 


Risky Business: Managing Employee Violence in the 
Workplace. By Lynne Falkin McClure. New York: Haw- 
thorne Press, 1996. Pp. 208. $24.95. 
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National statistics indicate that murder is the lead- 
ing cause of death for women at work and the second 
leading cause for men at work. In addition, workplace 
violence is increasing at an alarming rate. For instance, 
the Justice Department reports that almost 1 million 
violent crimes occur in the workplace annually. In spite 
of this trend, very few companies have formal training 
programs in the prevention and management of violent 
behavior. Many managers are aware that a problem ex- 
ists but are unaware of potential solutions. 

McClure states in her preface that this book was 
written as a “guide to recognizing when an employee is, 
or becoming, dangerous” (p. xiv). Furthermore, the book 
states explicitly what a manager must do and must not 
do and offers guidelines for recognizing potentially vio- 
lent persons before a crisis situation occurs. The book is 
divided into two sections. The first section outlines the 
specific types of employees who pose a potential risk to 
the organization, and the second section provides the 
manager with specific guidelines for managing poten- 
tially risky clients. 

McClure develops a typology of employees who are 
likely to become violent in a stressful situation. She hy- 
pothesizes that potentially violent employees fit into 
one of eight categories. The categories are: the actors, 
the fragmentors, the me-firsts, the wooden sticks, the 
mixed messengers, the escape artists, the shockers, and 
the strangers. McClure devotes eight chapters to out- 
lining each type of risky employee and incorporates nu- 
merous examples. For the purposes of this review, only 
a brief summary of each type is presented here. 

The actors are employees that act on impulse and 
have an inability to contain their emotions. These em- 
ployees often suffer from dramatic mood swings. Frag- 
mentors see no continuity between actions and results. 
This type of employee does not learn from mistakes. In- 
stead, the fragmentor focuses only on what is going on 
at the present time. Me-firsts focus exclusively on their 
own needs. This type of employee refuses to take re- 
sponsibility for mistakes and cannot accept his or her 
own shortcomings. Wooden sticks are extremely inflex- 
ible and are, in most cases, perfectionists. This type of 
employee is incapable of looking for options to prob- 
lems. Mixed messengers are employees who behave in 
passive-aggressive ways. This type of employee wants 
to get even with others when things do not go the way 
he or she believes that they should. Escape artists avoid 
reality, often through substance abuse. The escape 
artist may resort to lying or cheating to get things done. 
Shockers are employees whose behavior suddenly 
changes, such as a once happy employee who suddenly 
becomes withdrawn and sullen. Strangers are those 
employees who behave in remote or withdrawn ways. 
They are often moody and keep to themselves. 

McClure notes that many employees exhibit some of 
these behaviors some of the time. The employee about 
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whom management should be concerned is one who be- 
haves in ways that signal a lack of responsibility, self- 
management, and concern for others. These patterns of 
behavior are likely to intensify under stressful situa- 
tions and may lead to violence. 

McClure devotes the second half of her book to the 
subject of prevention of workplace violence. She asserts 
that managers must not ignore high-risk behavior. In- 
stead, they must document the specific and observable 
behavior that the employee exhibits. Furthermore, she 
states that managers should not try to diagnose why an 
employee is behaving in a certain manner. Finally, man- 
agers must explain to clients why their behavior is in- 
appropriate. 

McClure insists that managers are not professional 
counselors, and they should not try to counsel employ- 
ees. Instead, employees should be referred to the com- 
pany Employee Assistance Program (EAP). McClure is 
adamant about the necessity of EAPs. She states that if 
companies do not have an EAP or other similar provi- 
sions, plans should be initiated to start one. 

McClure also believes that company subcultures 
must change if violence is to decrease. She notes that 
companies often have a subculture that enhances stress 
and emphasizes competition. McClure stresses that 
safe companies encourage talking about feelings and 
teamwork. Furthermore, she believes that changes 
should be made in job descriptions and performance 
evaluations. She asserts that both should outline clear 
behavioral objectives and that subjective employee 
evaluations have no place in a safe work environment. 
She argues that safe work environments should strive 
to be as stress free as possible, with every employee 
being fully aware of what is expected of him or her. 

McClure’s book is very easy to read and provides 
clear examples of her concepts in action. Besides iden- 
tifying the types of behaviors that are likely to be ex- 
hibited by potentially dangerous employees, McClure 
also suggests changes within corporations that could 
lead to safer work environments. It should be noted, 
however, that corporate subcultures are deeply in- 
grained and may not be as easy to change as McClure 
implies. Also, McClure’s typology has not been sub- 
jected to rigorous empirical testing. The typology is the 
result of her own thinking process and not the product 
of extensive psychological testing of employees. There- 
fore, her typology and suggestions for change are sus- 
pect. Even so, the book is interesting and may provide 
managers with some insight into potentially dangerous 
employees. 


Huntsville, TX PATRICIA KING 


Reports Received 


Desktop Guide to Good Juvenile Detention Practice. 
Office of Juvenile Justice and Delinquency Prevention, 
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US. Department of Justice, October 1996. Pp. 218. The 
guide is the principal product of the Office of Juvenile 
Justice and Delinquency Prevention’s Juvenile Justice 
Personnel Improvement Project. It is intended to serve 
as a useful aid in enhancing the quality and effective- 
ness of juvenile detention. Written under the guidance 
of a network of volunteer authors, advisers, and re- 
sources, the guide is divided into two parts—part 1 is 
principles and concepts and part 2 is daily practice— 
and includes a bibliography of current and related 
works on juvenile detention. 


A Policymaker’s Guide to Hate Crimes. Bureau of Jus- 
tice Assistance, U.S. Department of Justice, March 
1997. Pp. 63. The monograph is the product of a review 
of recent literature on hate crimes, interviews with hate 
crime experts, and attendance at congressional hear- 
ings and a planning meeting on hate crimes and ter- 
rorism. It is meant to explain, in layperson’s terms, the 
scope and nature of the nation’s hate crime problem 
and to provide a general overview of the current re- 
sponses to hate crimes by local, state, and federal gov- 
ernment agencies; law enforcement authorities; and 
civil rights groups. 


Preventing Gang- and Drug-Related Witness Intimi- 
dation. National Institute of Justice, U.S. Department 
of Justice, November 1996. Pp. 152. The report de- 


scribes how several jurisdictions have carried out vic- 
tim/witness security strategies to prevent intimidation 
in gang- and drug-related cases. It offers a blueprint for 
combining these approaches into a comprehensive, 
structured program to protect witnesses and help en- 
sure their cooperation with the justice system. 


Terrorism in the United States 1995. Federal Bureau 
of Investigation. Pp. 17. The publication records and de- 
scribes international and domestic terrorist activity 
that occurred inside the United States in 1995. It also 
examines other politically oriented violence on U.S. soil 
and comments on foreign events that affected domestic 
extremist activities. 


Books Received 


Descent Into Madness: An Inmate’s Experience of the 
New Mexico State Prison Riot. By Mike Rolland. Cincin- 
nati, OH: Anderson Publishing Company, 1997. Pp. 153. 


Fixing Broken Windows: Restoring Order and Reduc- 
ing Crime in Our Communities. By George L. Kelling 
and Catherine M. Coles. New York: The Free Press, 
1996. Pp. 319. $25. 


Organized Crime (5th edition). By Howard Abadin- 
sky. Chicago: Nelson-Hall Publishers, 1997. Pp. 586. 
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According to estimates in a report of the U.S. Justice 
Department’s Bureau of Justice Statistics (BJS), if 
1991 incarceration rates were to remain constant, ap- 
proximately 1 out of every 20 United States residents 
(5.1 percent) would be confined in a state or federal 
prison during his or her lifetime. Based on the report’s 
assumptions, which do not reflect the actual experience 
of any group of residents, the lifetime chances of a per- 
son going to prison are higher for men (9 percent) than 
for women (1.1 percent) and higher for blacks (16.2 per- 
cent) and Hispanics (9.4 percent) than for whites (2.5 
percent). An estimated 28.5 percent of black men, 16 
percent of Hispanic men, and 4.4 percent of white men 
can be expected to serve a state or federal prison term. 
The BJS report assumes that recent rates of crime, in- 
carceration, and death will not change in the future and 
applies them to a hypothetical population of newborn 
males and females over their lifetimes. The report uti- 
lizes standard techniques typically employed to fore- 
cast the likelihood of familiar life events such as med- 
ical problems arising in someone’s lifetime or a 
marriage ending in divorce (from the BJS press release 
for Lifetime Likelihood of Going to State or Federal 
Prison, March 6, 1997). 


The Bureau of Justice Statistics has revised its In- 
ternet webpage, adding new graphs and data tables that 
show long-term and short-term crime trends and other 
criminal justice statistics including data on high school 
students’ drug, alcohol, and cigarette use and their delin- 
quent behavior; drug use by adult and juvenile arrestees; 
firearms in the home; hate crimes; criminal cases filed 
per judgeship in U.S. district courts; the annual salaries 
of federal judges; bank holdups; and bombing incidents. 
Up-to-date statistics are readily accessible with a quick 
mouse click on “Key Facts at a Glance,” and each state’s 
crime data from 1960 through 1995 are available at 
“Data to Download: Crime and Justice Electronic Data 
Abstracts.” The revamped and expanded site can be 
found at: http://www.ojp.usdoj.gov/bjs/. 


The National Institute of Justice Research in 
Brief; “Managing Adult Sex Offenders in the Commu- 
nity—A Containment Approach” (January 1997), re- 
ports the results of a national telephone survey to 
identify how probation and parole agencies manage 
adult sex offenders. The researchers found that the 
most commonly reported special conditions for sex of- 
fenders on probation or parole were court- or officer- 
ordered treatment requirements and no-contact-with- 
victim provisions. Further, probation and parole 
agencies with specialized caseloads were more likely to 
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report use of such community safety approaches as em- 
phasis on after-hours monitoring of offenders and an 
orientation focusing on victim protection. The report 
also describes—based on field research in six states— 
a model management process for containing sex of- 
fenders serving community sentences. The model 
process seeks to contain offenders in a triangle of su- 
pervision: treatment to teach sex offenders to develop 
internal control over deviant thoughts; supervision 
and surveillance to control offenders’ external behav- 
iors; and polygraph examinations to help design, and 
to monitor conformance to, treatment plans and super- 
vision conditions. 


Conflict Resolution Education: A Guide to Im- 
plementing Programs in Schools, Youth-Serving 
Organizations, and Community and Juvenile Jus- 
tice Settings is a resource to help teachers, juvenile 
justice facility workers, and others who interact with 
youth to select and implement a conflict resolution pro- 
gram. The Office of Juvenile Justice and Delinquency 
Prevention of the U.S. Department of Justice and the 
Safe and Drug-Free Schools Program of the U.S. De- 
partment of Education developed the Guide to increase 
awareness of the benefits and lasting impact of conflict 
resolution education programs. The Guide features an 
overview of the principles of conflict resolution and de- 
scriptions of four approaches; guidance on extending 
conflict resolution skills beyond the classroom and into 
the community; a summary of research on effective con- 
flict resolution programs; and an annotated list of cur- 
riculum resources. For a free copy of the Guide, write to 
the Juvenile Justice Clearinghouse, Post Office Box 
6000, Rockville, MD 20849-6000, or call toll free 800- 
638-8736. Ask for NCJ 160935. 


The National Community Sentencing Associa- 
tion is holding its 1997 annual conference from Sep- 
tember 29 through October 1 in Denver, Colorado. Fo- 
cusing on the theme “Community Sentencing: Working 
Together to Shape the Future,” the conference offers 
sessions on topics ranging from supervision and treat- 
ment of sex offenders in the community to sentencing 
for the mentally ill offender to networking and commu- 
nity service. For registration information, contact Myra 
Gaiser, Registrar, Volunteer Center of Sonoma County, 
Post Office Box 4235, Santa Rosa, CA 95402; telephone: 
707-573-3399; FAX: 707-573-3380. 


The National Conference on Preventing Crime 
is scheduled for October 13-15, 1997, in Washington, 
DC. The conference, which is sponsored by the Na- 
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tional Crime Prevention Council in partnership with 
the Bureau of Justice Assistance and the Crime Pre- 
vention Coalition of America, features more than 60 
workshops on programs and policies that reduce 
crime. Subjects to be addressed include crime preven- 
tion in the 21st century, community policing, youth vi- 


olence prevention, comprehensive crime prevention 
planning, businesses in crime prevention, and preven- 
tion for young children. For more information, contact 
NCPC, Attn: National Conference, 1700 K Street, N.W., 
Second Floor, Washington, DC 20006-3817; or fax Kim 
Webster at 202-463-6389. 
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